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In this interlocutory appeal filed pursuant to the
Governmental Inmmunity Act (G A), 8 24-10-118(2.5), C R S. 2004,
def endants, Robert Breeze, denn Kindt, Kevin Lillehei, and
Kenneth Wnston, seek review of the trial court order denying
their nmotion to dismss the conplaint filed by plaintiff, |ssam
A Anad. We dism ss part of the appeal, reverse in part, vacate
in part, and remand.

Plaintiff is the former chairman of the Departnment of
Neurosurgery at the University of Colorado Health Sciences
Center. Defendants are professors of neurosurgery enpl oyed by
the University of Colorado (University) and practicing surgeons
with the University of Col orado Hospital Authority (Hospital).

On January 22, 2003, plaintiff sent to the Col orado
Attorney Ceneral two notices of claimagainst the University,
the Hospital, and a nunmber of public enployees. He subsequently
filed a conplaint, nam ng defendants, anong others, and seeking
relief, as relevant here, for slander, intentional infliction of
enotional distress and extrene and outrageous conduct,
intentional interference with contractual relations,

di scrim nation based on racial and national origin in violation
of 42 U S.C. § 1983, deprivation of professional reputation in
violation of 42 U S.C. 8§ 1983, and conspiracy to deprive anot her
of equal protection of the lawin violation of 42 U S. C 8§

1985( 3) .



Def endants filed a notion to dismss under CRCP
12(b)(5) alleging that: the notices of claimwere insufficient;
plaintiff's state tort clains did not arise fromthe “operation
of a public hospital”; the conplaint failed adequately to set
forth the state tort clains for willful and wanton conduct; and
plaintiff's federal clainms were not actionable. The trial court
denied the notion, and defendants filed this interlocutory
appeal .

| . Notices of Cl aim

Defendants first contend that the trial court erroneously
denied their notion to dismss plaintiff’s state tort clains
because the notices of claimdid not identify defendants by
name. W conclude that further proceedi ngs are necessary.

Section 24-10-109(2)(c), C R S. 2004, requires that a
notice of claimcontain “[t]he nane and address of any public
enpl oyee involved, if known.” This condition, together with the
other requirenments set forth in the statute, is “designed to
permt a public entity to conduct a pronpt investigation of the
claimand thereby renedy a dangerous condition, to nmake adequate
fiscal arrangenents to neet any potential liability, and to

prepare a defense to the claim” Wodsmall v. Reg' | Transp.

Dist., 800 P.2d 63, 68 (Colo. 1990).

A cl ai mant nust substantially conply with these

requi renents. Substantial conpliance requires a good faith



effort to include, as far as is reasonably possible, the listed

information. Wodsmall v. Reg’'| Transp. Dist., supra, 800 P.2d

at 69; see also Conde v. Colo. State Dep't of Pers., 872 P.2d

1381, 1386 (Colo. App. 1994). In determ ning whether there has
been substantial conpliance, a court “may consi der whether and
to what extent the public entity has been adversely affected in
its ability to defend agai nst the claimby reason of any

om ssion or error in the notice.” Wodsmall v. Reg’'| Transp.

Dist., supra, 800 P.2d at 69.

Here, the notices did not specifically identify defendants.
| nstead, they described the participants in the alleged actions
as a “group of professors in the Departnent of Neurosurgery”; a
“group of doctors who work for the University Hospital”; and
“enpl oyees and staff of the University.” As noted, defendants
are all professors in the Departnent of Neurosurgery, physicians
at the Hospital, and enpl oyees of the University.

In determning the sufficiency of a notice, a trial court
must enploy the CR C. P. 12(b)(1) standard, under which the
plaintiff bears the “relatively lenient” burden of denonstrating

that notice was properly given. See Finnie v. Jefferson County

Sch. Dist. R 1, 79 P.3d 1253, 1261 (Colo. 2003) (trial court

must apply CR C. P. 12(b)(1) analysis, regardl ess of whether the

issue is jurisdictional); see also Fogg v. Mical uso, 892 P.2d

271 (Colo. 1995). |If there is no evidentiary dispute, a trial



court may rule on the pleadings alone. See Tidwell v. Gty &

County of Denver, 83 P.3d 75, 81 (Colo. 2003); Trinity Broad. of

Denver, Inc. v. Gty of Westm nster, 848 P.2d 916, 924 (Col o.

1993). However, a court nust hold an evidentiary hearing when

facts relating to immunity are in dispute. See Tidwell v. Gty

& County of Denver, supra, 83 P.3d at 81; Corsentino v. Cordova,

4 P.3d 1082, 1087 (Col o. 2000).
Here, the trial court eval uated defendants’ notion under

CRCP. 12(b)(5) and determ ned that, under Cassidy v. Reider,

851 P.2d 286 (Colo. App. 1993), plaintiff’s notices were
sufficient as a matter of law. W disagree, and concl ude, for
two reasons, that further proceedi ngs are necessary.

First, the court’s reliance on Cassidy was m spl aced.
There, a division of this court held that even though the
claimant’s notice did not correctly recite the public entity’s
of ficial nanme, he had substantially conplied with the notice
provisions. In reaching this conclusion, the division stated
that “an exact statenment of the public entity's official nane is

not anong the required contents of the notice.” Cassidy v.

Rei der, supra, 851 P.2d at 288-89. Conversely, however, while

the G A does not expressly require a notice to list the public
entity’'s correct nane, it specifically requires “the name and
address of any public enpl oyee involved, if known.” Section 24-

10-109(2) (c).



Second, the trial court did not eval uate defendants’ notion
under the Trinity standard. |In addition, it is unclear, from
the limted record before us, whether any evidence suggests that
plaintiff omtted defendants’ nanmes fromthe notices in good

faith. See Wodsnall v. Reg’'| Transp. Dist., supra, 800 P.2d at

69. Nor is there evidence in the record as to prejudice, if

any, resulting fromthese om ssions. See Finnie v. Jefferson

County Sch. Dist. R 1, supra, 79 P.3d at 1260 (Trinity hearings

may be conducted to develop facts relating to i mmunity issues

even when such facts are not directly disputed); Wodsmall v.

Reg’l Transp. Dist., supra, 800 P.2d at 69.

Consequent |y, because we cannot ascertain on the record
whet her plaintiff substantially conplied with the statutory
notice provision, we nust remand to the trial court to nake this
determ nati on under the appropriate standard. The court nust
i nclude a factual finding whether plaintiff nmade a good faith
effort to satisfy the notice of claimrequirenments. See

Wodsmal |l v. Reg’'| Transp. Dist., supra, 800 P.2d at 69. Even

if it finds that plaintiff omtted defendants’ nanes fromthe
notice in good faith, the court yet may find no substanti al
conpliance if it also determnes that the “public entity [was]
adversely affected in its ability to defend agai nst the clai mby

reason of [the] om ssion.” Wodsmall v. Reg’'l Transp. Dist.,

supra, 800 P.2d at 69; see also Finnie v. Jefferson County Sch




Dist. R 1, supra, 79 P.3d at 1258 (“the purposes behind the

[@A] are critical when determ ning” conpliance).

If the trial court finds that plaintiff’s notices of claim
do not substantially conply with the statutory notice
provisions, it shall dismss all of plaintiff’s state tort
cl ai ms.

1. Waiver of Sovereign Imunity for Operation

of a Public Hospital

In any event, even if plaintiff satisfied the G A notice
requi renents, we agree with defendants that the trial court
erred in determning that sovereign inmmunity was wai ved pursuant
to 8 24-10-106(1)(b), C R S. 2004, because plaintiff’s state
tort clainms were based on “the operation of a public hospital.”
We conclude that plaintiff’s clains were not based on such an
operation and that the state clains, except for those based on
wi || ful and wanton conduct, therefore nust be di sm ssed.

Al t hough factual immunity determ nations are eval uated
under the clear error standard, here whether plaintiff’s alleged
injuries resulted fromthe operation of a public hospital
requires no factual resolution. Therefore, the trial court’s
ruling presents a question of |law that we revi ew de novo. See

Tidwell v. Cty & County of Denver, supra, 83 P.3d at 81;

Corsentino v. Cordova, supra, 4 P.3d at 1087.




The burden to prove subject matter jurisdiction is on the

plaintiff. See Medina v. State, 35 P.3d 443 (Colo. 2001).

However, the legislative grants of immunity are strictly
construed and the provisions withholding imunity are

interpreted broadly. See Corsentino v. Cordova, supra, 4 P.3d

at 1086. Wen interpreting the QA we nust also give effect to
the legislature’s intent and i nbue the statutory words with

their plain and ordinary nmeaning. See Tidwell v. Gty & County

of Denver, supra, 83 P.3d at 81.

Under the G A, a public enployee is “imune fromliability
inany claimfor injury . . . whichlies in tort or could lie in
tort” except for specific types of actions where immunity is
expressly waived. Section 24-10-118(2)(a), C R S. 2004. As
applicable here, 8 24-10-106(1)(b) waives imunity in an action
for injuries resulting from®“[t]he operation of any public
hospital.” See also 8§ 24-10-118(2)(a) (making this provision
applicable to public enpl oyees).

The G A defines the term “operation” as “the act or
om ssion of a public entity or public enployee in the exercise
and performance of the powers, duties, and functions vested in

themby |law with respect to the purposes of any public

hospital.” Section 24-10-103(3)(a), C R S. 2004 (enphasis

added) .



For immnity to be waived under the QA the plaintiff’'s
alleged injury nust be “directly related to the purpose of [the
public institution], as distinct from[its] operation.” Pack v.

Ark. Valley Corr. Facility, 894 P.2d 34, 37 (Colo. App. 1995)

(“the mai ntenance of visitor parking areas in order to
facilitate prison visitation is not directly related to the
pur pose, as distinct fromthe operation, of a correctional

facility”); see Daley v. Univ. of Colo. Health Scis. Cr.

P.3d _ (Colo. App. No. 04CA0078, Jan. 27, 2005) (risk
analysis, claimreview, and litigation assistance services

ancillary to the primary purpose of a hospital); Ri chland Dev.

Co. v. E. Cherry Creek Valley Water & Sanitation Dist., 934 P.2d

841 (Col o. App. 1996) (no waiver of immunity under § 24-10-
106(1)(f), C R S. 2004, where record-keeping and responding to
public inquiries were ancillary to purpose of water facility).
The term “public hospital” is not statutorily defined.
However, we agree with the divisions of this court that have
concluded that the primary purpose of such an institutionis to
provi de medi cal or surgical care to sick or injured people. See

Daley v. Univ. of Colo. Health Scis. Cr., supra, __ P.3d at

. Sereff v. Waldman, 30 P.3d 754, 756 (Colo. App. 2000):

Plunrmer v. Little, 987 P.2d 871, 874 (Colo. App. 1999).

Here, plaintiff asserts clainms of slander; intentional

infliction of enotional distress; and intentional interference



with contractual relations. 1In the conplaint, plaintiff alleges
these clains arose from (1) defendants’ statenents, nmade to the
University's search conmttee, that plaintiff had m streated
residents, particularly fermale trainees, at the institution for
whi ch he previously worked; (2) defendants’ accusations that
plaintiff msled patients and famlies in clinical decisions;

(3) defendants’ attack on plaintiff’s |eadership of the
neurosurgery departnent, presented in a formal |etter demandi ng
his renoval, repeated during a fact-finding investigation, and
renewed after the fact-finding investigation concluded the
charges were unsubstantiated; (4) defendants’ repeated and
intentional false statenents indicating that plaintiff had
caused harmto patients, nade to residents, nurses, and other
faculty; (5) defendants’ intimdation and harassnment of nurses
and residents who did not agree with their repeated

di sparagenent of plaintiff; (6) defendants’ encouragenent of

ot her hospital staff to underm ne accreditation reviews with the
specific aimof discrediting plaintiff as programdirector and
chairman; (7) defendants’ boycotting of professional events,
concerni ng the devel opnent of the neurosurgery departnent, anong
ot her topics, where plaintiff was present; and (8) defendants’
attenpt to withdraw a contract offer accepting a Lebanese
applicant in the residency program whomthey perceived as

supportive of plaintiff.



None of these alleged activities directly relates to the
primary purpose of a hospital — nanely, to provide nedical or
surgical care to sick or injured persons. |Instead, al
plaintiff’s clainms concern conflicts arising anong enpl oyees,
who happen to be physicians, and only indirectly relate to
providing care to patients. Thus, we conclude as a matter of
| aw t hat such activities do not concern the operation of a
public hospital, and, therefore, sovereign inmunity was not
wai ved under 8 24-10-106(1) (b).

The Tenth Circuit Court of Appeals arrived at a simlar

conclusion in Craven v. Univ. of Colo. Hosp. Auth., 260 F.3d

1218, 1231 (10th G r. 2001). |In that case, a plaintiff enployed
as a manager of safety and risk managenent at a public hospita
filed a conplaint alleging a wongful discharge claimand a
claimfor breach of inplied contract, anong others, against the
hospital. The court determ ned that the hospital was inmmune
under 8 24-10-106(1)(b) because “the personnel action at issue
[was] only renotely related to [the hospital’s] primary

purpose.” Craven v. Univ. of Colo. Hosp. Auth., supra, 260 F.3d

at 1232 (“we do not believe the Col orado General Assenbly
intended 8 106(b)(1) to be applied to clains |like the one before
us”).

Contrary to plaintiff’s contention, Sereff v. Wl dman,

supra, does not provide otherwise. There, a division of this

10



court concluded that the actions of a physician enrolled in a
resi dency programat a public hospital, who, as part of his
resi dency, worked at a private hospital, constituted the
operation of a public hospital under 8§ 24-10-106(1)(b). In

Sereff, unlike here, the plaintiff's injuries arose out of

medi cal treatnment given by the physician and were, therefore,
directly related to the provision of nedical or surgical care to
a sick or injured person.

We thus conclude that plaintiff’s state tort clainms nust be
dism ssed to the extent they depend upon a wai ver of sovereign
imunity based on the operation of any public hospital under 8§
24-10-106(1)(b). Such imunity, however, does not extend to
cl ai ns agai nst defendants based on w |l ful and wanton conduct.
See § 24-10-118(2)(a).

I11. State Tort Clains Alleging WIIful and Want on Conduct

Citing 8 24-10-110(5)(a), C R S. 2004, defendants contend
that plaintiff’s state tort clains containing allegations of
w |l ful and wanton conduct were not adequately pl ed.

However, a trial court’s determnation that a conpl ai nt
adequately sets forth a claimbased on willful and wanton
conduct is not reviewable in an interlocutory appeal. See Cty

of Lakewood v. Brace, 919 P.2d 231 (Colo. 1996) (a public

enpl oyee’ s assertion of qualified i Mmunity under the G A does

not present a jurisdictional issue; qualified immunity entitles

11



an enployee to immunity fromliability, not fromsuit and, as a
result, such clains are not the proper subject of an

interlocutory appeal); Richardson v. Starks, 36 P.3d 168, 170-71

(Col 0. App. 2001); see also Gallagher v. Bd. of Trs., 54 P.3d

386, 395 (Colo. 2002) (“the legislature foreshadowed our hol di ng
in Brace that an allegation of willful and wanton conduct does
not raise a jurisdictional matter under CR C. P. 12(b)(1)").

Thus, because we have no jurisdiction to consider it, we
dism ss this portion of defendants’ appeal.

| V. Federal d ains

Simlarly, we dismss the portion of defendants’ appeal
that concerns their notion to dismiss plaintiff’s 8§ 1983 and
1985 clains; those matters are not subject to interlocutory
appeal .

As relevant here, defendants’ notion to dismss plaintiff’s
8§ 1983 clainms under CR C. P. 12(b)(5) asserted that defendants

were not acting under color of state law. See Hillside Cnty.

Church v. dson, 58 P.3d 1021, 1025 (Col o. 2002) (an actionable

8§ 1983 claimrequires a plaintiff to show that “(1) the conduct
conpl ai ned of was commtted by a person acting under col or of

state law, and (2) the conduct deprived the plaintiff of rights,
privileges, or immunities secured by the Constitution or |aws of

the United States”). Defendants contend that, because their

12



nmotion to dismss raised only a question of law, its denial was
subject to imedi ate appeal. W disagree.

CGenerally, the denial of a notion to dism ss pursuant to
CRCP. 12(b) is not a final order and, therefore, is not
subject to i Mmedi ate appeal. See § 13-4-102, C.R S. 2004,

Feigin v. Digital Interactive Assocs., Inc., 987 P.2d 876, 880

(Col 0. App. 1999).
However, in the federal courts, a small class of cases may
be appealed prior to a final order or judgnment under the

“collateral order” doctrine. See Cohen v. Beneficial |ndus.

Loan Corp., 337 U S. 541, 69 S.Ct. 1221, 93 L.Ed 1528 (1949). A
maj or characteristic of a claimsubject to interlocutory appeal
is that “unless it can be reviewed before [the proceedi ngs

termnate], it never can be reviewed at all.” Stack v. Boyl e,

342 U.S. 1, 12, 72 S.Ct. 1, 7, 96 L.Ed. 3 (1951).

One such claimis the federal qualified immunity privilege.
This privilege shields governnent officials, acting within the
scope of their discretionary authority, fromcivil liability
under 8§ 1983 as long as “their conduct does not violate clearly
established statutory or constitutional rights of which a

reasonabl e person woul d have known.” Harlow v. Fitzgerald, 457

u.S. 800, 818, 102 S.Ct. 2727, 2738, 73 L.Ed.2d 396 (1982); see

Maestas v. Lujan, 351 F.3d 1001, 1007 (10th G r. 2003); see al so

13



Saucier v. Katz, 533 U S 194, 121 S. C. 2151, 150 L.Ed.2d 272

(2001).
Federal qualified immnity is an entitlenment not to stand

trial. See Mtchell v. Forsyth, 472 U S. 511, 526, 105 S. C

2806, 2815, 86 L.Ed.2d 411 (1985). The privilege is “an

imunity fromsuit rather than a nere defense to liability; and

i ke an absolute immunity, it is effectively lost if a case is

erroneously permtted to go to trial.” Mtchell v. Forsyth,

supra, 472 U S. at 526, 105 S.C. at 2815; see also Hunter v.

Bryant, 502 U.S. 224, 227, 112 S.Ct. 534, 536, 116 L.Ed.2d 589

(1991) (“the inportance of resolving inmmunity questions at the
earliest possible stage in litigation” has been repeatedly
stressed).

Thus, where there are no genuine triable issues of fact, an
order denying sunmary judgnent on qualified imunity grounds may

be i medi ately appealed. See Mtchell v. Forsyth, supra, 472

U S at 528, 105 S. Ct. at 2816; see also Saucier v. Katz, supra,

533 U. S at 200, 121 S. Ct. at 2155.

Based on this authority, in Furlong v. Gardner, 956 P.2d

545, 550 (Colo. 1998), and Cty of Lakewood v. Brace, supra, 919

P.2d at 239, the Colorado Suprenme Court determ ned that
principles of neutrality and sound appell ate practice required
that, where there are no genuine triable issues of fact, an

order denying a notion for summary judgnent on qualified

14



i mmunity grounds in cases brought under 8 1983 may be

i mredi ately appealed. It reasoned that Col orado courts should
not deny interlocutory appeals when the federal privilege of
qualified imunity is asserted in a 8§ 1983 case, but allow
interlocutory appeals of sovereign immunity questions under the

G A See also Rush Creek Solutions, Inc. v. Ue Muntain Ute

Tribe, 107 P.3d 402 (Colo. App. 2004); Ewy v. Sturtevant, 962

P.2d 991, 993 (Colo. App. 1998).
However, contrary to defendants’ contention, the exception

to the requirement of finality created in Furlong, Brace, and

the federal cases upon which they relied, only applies to the
denial of a notion to dismss a 8§ 1983 claimwhere a qualified
immunity defense is raised. Accordingly, because defendants’
notion to dismss for failure to state a clai mdoes not
inplicate any questions of immunity, the trial court’s ruling
denyi ng defendants’ notion is not subject to interlocutory
appeal .

Nor is defendants’ challenge to plaintiff’s 8§ 1985(3) claim
reviewable here. Unlike a qualified imunity defense under 8§
1983, in the federal courts the denial of a notion to dismss a
8§ 1985 claimis not subject to interlocutory appeal. See, e.g.,

Mal i k v. Arapahoe County Dep't of Soc. Servs., 191 F. 3d 1306,

1316-17 (10th Gir. 1999).

15



However, federal circuit courts have discretion to exercise
pendent appellate jurisdiction over clains, including those
brought under 8§ 1985, that acconpany an interlocutory appeal of
a denial of qualified imunity when the otherw se unappeal abl e
issue is “inextricably intertwined” with the appeal abl e issue or
“review of the [nonappeal abl e i ssue is] necessary to ensure

meani ngful review of the [appeal able issue].” Sw nt v. Chanbers

County Commin, 514 U S. 35, 51, 115 S.C. 1203, 1212, 131

L. Ed. 2d 60 (1995); see also Poulos v. Caesars Wrld, Inc., 379

F.3d 654, 668 (9th Gr. 2004); United States v. Bundy, 392 F.3d

641, 649 (4th Gr. 2004); Malik v. Arapahoe County Dep't of Soc.

Servs., supra, 191 F.3d at 1316-17; Merritt v. Shuttle, Inc.,

187 F.3d 263, 268-69 (2d CGr. 1999); 16 Charles A Wight et

al ., Federal Practice & Procedure: Jurisdiction 2d § 3937, at

696 (1996).

Col orado appel |l ate courts have not addressed the issue of
federal pendent appellate jurisdiction. However, we have
concl uded above that the denial of defendants’ notion to dismss
plaintiff’s 8§ 1983 clainms was not subject to interlocutory
appeal . Thus, even assum ng the doctrine of pendent appellate
jurisdiction would be applied in Col orado state courts, the
deni al of defendants’ notion to dismss plaintiff’s 8§ 1985(3)

claimstill would not be subject to review See Mlik v.

Arapahoe County Dep't of Soc. Servs., supra, 191 F. 3d at 1316-17

16



(exercising pendent appellate jurisdiction over conspiracy claim
under § 1985).

The appeal is dism ssed without prejudice as to plaintiff’s
federal clains and as to the determ nation whether plaintiff’s
state tort clainms based on willful and wanton conduct were
adequately pled. The order is reversed to the extent it
determ ned that defendants’ imunity was wai ved under the
exception for operation of a public hospital; the order is
vacated to the extent it determ ned that plaintiff substantially
conplied with the notice provisions of the G A, and the case is
remanded to the trial court for further proceedi ngs consi stent
with this opinion.

JUDGE WEBB and JUDGE STERNBERG concur .
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