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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

o

EASTERN DIVISION A G 72604

CARLOS BEDROSZIIAN, M.D., }
)
Plaintiff, )
)

v. ) No. 03 ¢ 34148
)
NORTHWESTERN MEMORIAL HOSPITAL )
et al., )
)
Defendants. )

MEMORANDUM QPINION
Two motions are before the court: (1) the mobion of

Northwestern Memorial Hespital to dismiss Counts II and V of the
complaint; and (2} the motion of Northwestern Medical Faculty
Foundatvion, Inc., Janardan Reddy, M.D., John Warren, M.D., and 21ty
Nayar, M.D. to dismiss Counts II, 111, V, VI, and VIT of Ltno
complaint. For the reasons explained below, the nmotlons are
granted.
BACKGROUND

Plaintiff Carlos Bedrossian, M.D. (“Dr. Bedrossian”) brings
This action against Northwestern Memorial Hospital {the
“Hospital”):; Northwestern University®s Feinkerg School of Medicine
(the "“School”); Northwestern Medizcal Faculty Foundation, Inag,

("NMFE”); the McGaw Medical Center of Northwestern University; and

three alffiliated physicians, Janardan Reddy, ¥.0. ("Dr. Reddy”),
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John Warren, M.D. (“Dr. Warren™), and Ritu Navyar, M.D. (YD,
Nayar™) . Dr. Bedreossian alleges that he was demofted from his
position and that his employment contract was then terminated in
retalialion for twe thingg: (1) Dr. Bedrogsianfs parlicipation in
the United States Alr Force Heserve:! and (2) his cooperation with
the United States Departmenl of Justice regarding an invesligation
of improper killing practices at the Hospltal and NMEE.

The following facts, taken from plaintiff’s complainrt, arc
zccepted as true for purposes of this motion. In 1997, br.
Bedrossian “entered into an employment relatlionship for a lLaculty
nosition al [the Scheel], an employment relationship with [NMEF]
and a medical staff directorship at [the Hospital].” The terms of
his contract, faculty appolntment, aric administrative
responsibilities at the Hospital were set forth in correspondoncs
notween Drs. Bedroésian and Reddy. (Complaint, 9 12.}

Dr. Reddy’s letter of March 28, 19%7 (the “March 28 leztocr”)

stated, inter alja: “It is with great pleasure that | offer you a

faculty position at the rank of Professor (clinician Lrack, in the
Department of Patheleogy at |[the Schooll beginning Septemboer 1,
1887, This is a full-time, 11 month, non-tenure eligible, 5 year
ranawable appeointment. . . As we agreed, you will be the Director

of [sic] Cytopathology Division [ef the Department of Pathologyl.”

Y The complaint slates That “Dr. Bedrossian is a Colonel in the Medical
Corps ol the U.3. Air Force Reserve.” (Complaint, T 1.)
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The March 28 letter also provided that Dr. Bedrossian’s salary
would be “$170,000 per annum plus the usual fringe benclils
extended to faculty such as membership in the Northwestern Medical
Faculty Foundation (NMFF) with its retirement plan, az well a=
major medical and dental insurance, and a sum of $2500 cach yocar to
support travel, membership ducs and Jjournal subscriptions as you

sace [1t.”  (Id., Group FEx. A.)

The letters betwesn Drs. DBedrossian and Reddy contain only
very brief references to Dr. Bedrossian’s Alr lerce FHRoscrve
olbhligations., Dr. Bedrossian’s letter of March 25, 1%9%7 states: "My
understanding is that . . . [m]y seven-wssk military service
towards the U.3. Air Force reserve will not be counbod as
vacation.” Dr., Reddy’s March 28 letter states: “As wo discussed,
vou will have to participate actively in diagnestic ssrvice, and
with three members in the division, I anticipate that il will
require at least 0% of your effort in this arca. The remalning
50% of effort should ensbkle you to devote adeguate time Tor
administrative responsibilities, scholarly activities, and the

three to four week time for the U.8. Alr Force Reserve.” (1d.,

Group Ezx. A.)
On August 1, 1897, Dr. Bedrossian recelved a letter Irom Lhe

Vice Dean of the School. (Id., § 13 & Ex. B.} The lellicr nrovided

in pertinent part:




Dear Lr, Bedrossian:

I am pleased to provide you an official offer oI
appointment in the Northwestern University Medical
School. Your appeintment is:

Appointment: Full-time

Months: 11

Track: Clinician

Tenure Status: Non-tenure aligible

Term: September 1, 1%97 through August 31,
200%

Rank: Prafessor of Pathology

The salary for this peosition will be recommendsd on an
annual basis by your department chairman as noled in the
Madical Schoel Faculty Handbook.

Service on the faculty at Northwestern includes teaching
as assigned by your department chailrman, research, and
the performance of assigned administrative duties. These
duties of the faculty, as outlired in the University and
Medical School Faculty Handbooks, help to form the basis
on which yvour performance will be evaluated.

-

Coples of the University and Medlical Scheol Facully
Handbooks &are enclosed. Tnese  documcnts  contaln
important information and conditions thal pertain to your
faculty position at Nerthwestern.

Please indicate receipt of the Faculty Handbooks and your
intention to accept this appointment, as specified above,
by =igning and returning the criginal of this letter to
the Faculty Administration Cffice . . . .
(lel., Ex. B.) Dr. Bedrossian accepled the appolintment, and h-s
signature appears cn the letter.

In tha course of his employmant, Dr. Besdrossian worked with

defendants Drs. Reddy, Warren, and Nayar 1n the Departmenli of

Pathology (the “Department”). AL the time of the complainl, Dr.
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Reddy was the Chairman of the Department, and PDr. Warren was Lhe
Vice-Chairman, Dr. Nayar was an Assistant Professor of Palholaogy
and replaced Dr. Bedrossian as the Clinical Dirvector of the
Cytopathology Division of the Department in June 2001, (Id., 91 2-
11.)

Dr. Bedrossian alleges that from April 2000 until Augost 2002,
Dr. Reddy “harassed” him abecut days Dr. Bedrossian had taken asz
military leave “by routinely changing peliciss concerning military
leave, and by threatening to deduct the days Dr. Bedrcssian had
already used for military leave from his paycheck.” ({Id., 9 26.)
In 2001 and 2002, Dr. Nayar “harassed” Dr. Bedrossian with respoctl
to his military leave by “imposing an excessive, exhzusting and
unsalfe work schedule prior to scheduled dates of military leave and
placing Dr. Bedrossian on the draft schedule for the days for whlon
he had already been granted military leave.” (Id., T 23.) In 2007
and 2002, “despite maintaining the same level of production as In
1997 through 2000, Dr. DBedrossian did not receive bonusos;
previously he had received bonuses of up to $30,000 from 1897
through 2000. (Id., 1 22.)

Dr. Bedrossian also c¢laims that, beginning in April 2001, Drs.
Reddy, Warren, and Nayar “pbegan a policy of haraszing Dz,
Bodrossian with Dr. Reddy expressly stating at deparstmental
meetings in Spring of 2001, that he and Dr. Nayvar intended to force

Dr. Bedrossian to leave the University.” Dr. Nayar restrvicted and
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obstructed Dr. Bedrossian's scholarly research and refusced o
provide performance feedback or information that Dr. Bedrossian
needed Lo perform his job. Dr. Reddy strictly enforced Department
requirements against Dr. DBedrossian and failed Lo enforoe fhem
against other physicians. (Id., 1 1%.)

On April 23, 2001, Drs. Reddy and Warren told Dr. Bedrcssian
that he would neo longer be Director of the Cytopatholegy Divisicn
becausce Dr. Bedreossian “was spending too much time on military
‘vacations.’” (Id., 9 16.) A month later, Dr. Reddy ollered Jr.
Bedrossian the position of Asscciate Chairman of the Department,
ot rescinded the offer after Dr. Bedreossian accepted 10, (4., 1
17.) On June 4, Z001, Drs. Reddy and Warren anncunced that Lhe nsw
Director of Cytopathology would be Dr. Navar. (Id., 1 18.)

On June 7, Dr. Reddy “informed Dr. Bedrossian that he waus no
longer to be involved in any currently pending Palhology Department
internal investigations concerning impreoper billing practices ot
iLhe Hospital and NMFF], and he ordered other physicians abt the
[School] to no longer discuss the propriety of billing lssues wilh
br. Bedrossian.” (Id., 4 20.)

According to Dr. Bedrossian, his scholarly research and
teaching materials, which he had accumulated Lor over thirty years
and which he values at more than 31.2 million, were destroved on
June B, 2001 by a salvage company hired by the Heospltal and the

School. Equipment and matsrials stored in the same room Lniat
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belonged to other physicians were not destroyed. Dr. Boedrossian
lost rare cancer specimens and is now unable fo re-cxamine Lhem Tor
various purposes, including obtalining future grants relating Lo

research invelwving those specimens, (Id., T Z1.)

On August 21, 2001, Dr. Bedressian filed a gui Lam action
pursuant teo 31 U.5.C. § 3730, alleging that the Hospitval and NMEF's
hilling practices vieolated the bederal False Claims hct, 31 U.5.C.
3729 et seq. (Id., 9 24.)

A year later, on August 29, 2002, Dr. Bedreossian recelved a
letier from Dr. Reddy, which stated as follows:

Dear Dr. Bedrossian:

ns you know from Dr. James Young’s August 27, 200z

letter, your faculty appointment at the non-tenure-

eligible rank of Professor of Patholoegy has besen

approved. Your new term of appointment is September 1,

2002 through August 31, 2003. For career planning

purposes, I want you to be aware that your appointment at

Northwestern University will not be renewed beyond August

31, 2003.

{I1d., Ex., D.} Dr. Bedreossian's last day of employment was Auyust

Dr. Bedrossian filed the instant acticn on May 21, 2003,
before his employment was actually terminated but after he had
received Dr., Reddy’s letter of August 29, 2002. The comnlaint
zlleges the folleowing claims: discriminaticn and reprisals against
a member of a uniformed service in vielation of 38 0.3.C. & 4311

(Count I); wviolation of the False Claims Act’s anti-retaliaticon

provision, 31 U.3.C. § 3730(h) (Count IIl}; hreach o¢f contract



(Count 1II); malicious destruction of property {Cournl YA
intentional infliction of emotional distress (Count V); negligent
destruction of property (Ceount VI); and grossly negligen.
destruction of property (Count VII).

On August 26, 2003, Dr. Bedrossian meved for a temporary
restraining order and for a preliminary injunction., We denied the
motion for a temporary restraining order on Augusl 27, and we
denied the motion for a preliminary injunction on Seplcmber 15.
Plaintiff has appealed the denial of a preliminary injunclion: thal
appeal is pending.-®

Defendants have filed meotions To disniss certain counts of Lne
complaint pursuant to Federal Rule of Civil PErocedure 52 (k) (&) .
The lospital moves to dismiss Counts II and V. Ura. Reddy, Warren,
and Nayar {the “Doctors”) move to dismiss Counts (I, III, and V.
NMED moves to dismiss Counts V, VI, and VII. Counts T and IV of
the complaint are therefore nct at issue at this juncture,

DISCUSSION

The purpose of a 12(b){6) motion to dismiss is Lo test Lhe

sufficiency of the complaint, not to resclve the case o1 the

merits, 54 Charles Alan Wright & Arthur R. Miller, Fedsral

Fractice and Procedure § 1356, at 294 (Z2d ed. 1930). Dismissal 1=

appropriate only if “‘it is clear that no relief could be granted

2 pn appeal from an order denying a preliminary injunction doess nolb divest
Lhis court of jurisdiction to proceed with tho action on the merits. Sqg Zhevl'n
v, Schewe, 809 F.2d4 447, 451 (7th Cir. 1987).
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under any set of facts Lhat could be proved ceonsistent wilh thoe

allegations.’” Ledford v. Sullivan, 105 F.3d4 354, 256 (7th Cir.

1997) (guoting Hishon v. King & Spalding, 467 U.S. 6%, 73 (1284)).
g

a. Count 1II - Retaliation in Viclation of the False Claims Act

The anti-retaliation (or “whistleklower”) provision of Lhe
False Claims Act, 31 U.S.C. § 3730(h), provides that “lainy
employese  who 1s  discharged, demoted, suspended, LChrealened,
narassed, or in any cther manner discriminated against in Lhe torms
and conditicons of employment by his cor her employver because of
lawful acts done by the ecmployee on behalf of the employec or
others in furtherance of an aclion under this secticn . . . znall
be entitled to all relief necesszary to make the employee whole.”
The Doctors move to dismiss this clalim and argues that they do not
constitute Dr. Bedrossian’s “employver(s)” for purposes ol the ralse
Claims Act., In respense, plaintiff concedes that Count [I should
be dismissed agalnst the Doctors.

The Hespital alse moves to dismiss this claim on the samc
ground, asserting that the complainl does nol allege sulficient
facts that the Hospital «ould be found fto have been  Dr.
Bedrossian’ s employer. The Hospital points to paragraphs 8 and 12
of the complaint:

5. There is a relationship between [the Hospital, theo

School, and NMEF], where Professers at (the Schgell are

emplovees of [NMEE], and these Professcors also serve as

the medical staff [ofl [the Hoaspitall. [NMEFF] operates as
the medical practice droup, which bills for the clinical
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services performed by [3Schoeol] faculty at [Lhe Hospital)
and compensabtes the physiclans.

12, In 1997, Carles Bedrossian, M.D., entered into an
employment relaticonship tor a faculty positieon at [The
School], an goployment relaticonship with [NMEE] a2nd a
medical staff directorship at [the Hospitall.

(Complaint, 11 8, 12 (emphasis added).) According Lo ths Hosplial,
plaintiff acknowledges that he was not employed by the Hospital by
describing the relationship as a “medical staff directorship,” in
contrast with the alleged “employment relationship(s)” with the
Schocl and NMEF.

Plaintiff cpposes the Hospital’s motion. He arguss cthat
“[wihile thecoretically [the Zchool, NMFF, and the Hospitall arc
separate institutions, where the same chain of command existe for
the three entities and there is a financial intcr-relationship as
wall, [the Heospital] is Dr. Bedrossian’s employer To the sans
degree as the [School and NMEE].” (Response at o-7.) We rofect
this “centrol and inter-relationship” argument because 1t is wholly
unsuppcocrted by authority. The complaint expressly stops shorl of
alleging that the Hospital was Dr. Bedrossian’s omployer, or
alleging any facts from which it could be found that the Hospital
wasz his employer.

Dr. Bedrossian also contends that the complainl adegaately

AR

alleges that the Hospital was his employer “because the lHospital
bills the federal government for the allowed costs associlaled with

their [sic)] Graduate Medical Educaticn program, which includes thart
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portion of teaching physician’s salaries, and pays these and
additional funds to [NMFF] to be paid as a porticn of Lhs
vhysician’s salaries.” (Response at 3.) F[irst, we note that Lhese
allegations arc not pled in the complaint., Tven ii they were, we
are not convinced that they would sutficiently state a <clalm
against the Hospital. Plaintiflf fails to support Thiz argument
with any apposite authority. Accordingly, Count II musl be
dismissed as agalinst the Hespital.

B. Count TII - Breach of Contract

The NDoctors move to dismiss Count 17161, which alleges breach of
contract, on the ground that they were nel parties fto any contractl
with Dr. Bedrossian. Dr. Bedreosslan deems this motion “irrelevant”
because, in his view, he “does not allege any contract with any
individual Defendants nor does he seek any monetary damages from
them.” (Response at 7.) However, the complaint does not clearsly
delingate against which defendants this c¢laim 1z asserted.
Therefore, Lo the extent (if any) that Counlt ITI is alleged agalinat
the Doclors, it is dismissed with prejudice.

cC. Count V - Intentional Infliction of Emoticonal Disgtress

The Hospital, the Doctors, and NMFF move to  dismlss
plaintiff’s intenticonal inflicticn ol emoticnal distress (CILEDRY)
claim. The elements of an intentional infliction of emolional
distress claim under Illinois law are: (1) extreme and oulrageous

conduct by the defendant; (2) the defendant’s intent Lor nis
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conduct to inflict severs emoticnal distress or knewlsdoe that
there was a high probability that his conduct weould do so; and (3)
severe emotional distress causad by the defendant’s ceonduct. Seo

Rekosh v, Parks, 735 N.e.2d 7165, 772 (11l. ZRpp. Ct. Z2C00).

Defendants assert that (1) there is no conduch alleged as to NMLD
that forms the basis of this claim; (2} the conduct that is alleged
is not “outrageous”; (3) and the complaint fails to allege intent.
Plaintiff fails tao respond to defendants’ first and thiza
arguments.

n Count V, plaintiff alleges that “[t]lhe actions ol the
befendants, as set forth in paragraphs 16-27, as well as other
sctions to harass Dr. Bedrossian between April, 2001 ard The
present, were intenticnal, outragecus and  inflicted severc
emotlonal distress upon the Plaintitf.” {(Complaint, T 42.)
Defendants are correct thal the zllegations in paragraphs 16-27
focus on the Doctors’ alleged conduct and not any particular
conduct of NMFF or the Hespital. There 1s simply no condoct
alleged, let alones intent, as te NMFE or Lhe Hospital. Morcovar,
Lhere are no allegations setiing forth a basis for vicarious

liability.
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There is plenty of conduct alleged as to the Doctors.’ But
There is nco allegation that they intended for Lheir corduct to
inflict severe cmoticnal distress or that they knew there was a
high prebability that their conduct would do so. The allegation
that Lheir “actions . ., . wecre intentional” iz not eguivalent.

Count V will be dismissed without prejudice. Tf plaintiz:
wishes to replead this claim, he must allegse sulficient conduct or
an adeqguate basis for liability, and he must allege the reguislte
intent.

D. Counts VI & VIT - Negligence & Grozsz Negligence

NMFE contends that Counts VI and VII should be dismissed as
againsl NMFE because Lhe allegations of these counts only go Lo Thne
School and the Hospital. Counts VI and VII allege that tne School
and the Hospital “hired a salvage company to destroy contents' not
heing moved te a new pavilion in summer of 2001,7” that the School,
the Hospital, and the Doctors “had a duty to inform Dr. Bedressian
of the date upon which materizls would be destroyed and to inform

Nr. Bedrossian of the procedure for keeping materials he wished to

¥ We do not agres with deflendants Lhat diswizzal is warranted pscause Lhe
cordact sllaeged is not sufficiently culragecus. Under the liberal fedoral systom
of notice pleading, plaintiff is not obliged to allege every actlor that he
claims inflicted cmotional disLress. See Cook v, Winfrey, 147 F.3d 325, 331 (7/r-
Cir. 1998). Plaintiff spocifically refers in Counmt Vo “oths:s sotions o

harass” him. T addition, al this stage, plaintiff recaives Lhe beorellil of
imsginztion, so long as the hypotheszes are consisten. with the complaint. Hee

Sanjuan v, American Bd, of Psvehiabtry & Neurology, Inc., 40 F.3d 247, 251 {(7L=
Tir. 1894) .

¥ Contents ot whal, this sentance dees nol specify. A review ef o)lhor

paragrapbs of the complaint reveals Lhat the gontents of Do, Bedoessian's
laboratery al the Hospital wers allegedly destroved,
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save,” and fthat “the sgalvage company under the dircotlien and
control of the Defendants destroyed Dr. Bedrozsian’'s rescarch and
teaching materizls.” {(Complaint, 99 4%-47, 49-51.)

In response, plaintifll argues Lhal NMEFE could be found to e
vicariously liakle for the NDecters’ actions. The problem, however,
is that plaintiff simply does nol adegquately plead, or even attenpt
tTe plead, vicarious liability in the complaint. Counts VI and VII
therefore will be dismissed without prejudice as against NMEE. |7
plaintiff wishes to replead this claim as against NMFF, ho must
allege an adeguate basis for vicarious liability,

CONCLUSION

For the foregeing reascons, the Hospital’s motion Lo dismiss
Counts II and V of the complaint is granted, As against The
Hospital, Count II is dismissed with prejudice and Count ¥V is
dismissed without prejudice.

The motion of NMFF and Docters Reddy, Warren, and Navar to
dismiss Counts I1I, III, V, VI, and VI is granted. As against NMKF,
Counts V, VI, and VII are dismissed without prejudice. Ns against
the Doctors, Counls II and IIJ1 are dismissed with prejudice and
Count V 1s dismissed withoul prejudice.

Plaintiff is given until April 16, 2004 Lo roplecad Counts V,

V1, and VII 1f he can allege the required elements of thase claims

against the relevant defendants, as outlined supra.
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