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IRENAS, Senior District Judge:

Oon April 12, 2002, George G. Bocabo, M.D. (“Bocobo” or
“Plaintiff”) filed sult against Defendants Radiolegy Consuliants
of South Jersey, P.A. (“"Radiclogy Consultantsg”); South Jersgey
Health System, Inc. ("SJHS"); Paul Chase, D.0. (*Chase”}; and
Alliance Radiology Associates, L.L.C. (“Alliance
Radiology”) (collectively “Defendants”). The original 50-page
complaint asserted twelve counts covering various tort claims
(Counts 3, 4, &, 3, 10, and 11), shareholder claims {(Counts 5 and
7}, contract claims (Counts 6 and 12) and anti-trust vicolations
(Counts 1 and 2) arising out of Bocobo’s termination from
Radiology Consultants and the formation of a new radiology group,
Alliance Radiology,' without him.

Defondants’ various motions for summary judgment pursuant to

Fed. R. Civ. P. 56 are presently before the Court:® Radiology

' The original complaint i1denlili=d Lhe new radicology group as

"Radiology affillates.” PRocobo amended his complaint on December 20, 2002, to
replace “Radiology ATfiliates” with *Alliance Radiology Azsociates, L.L.C."
All refersnces Lo the “Complaint® are meant fto include this non-substantive

amendmont to the original complaint.

a . . . . .
© Delendanls’ previous motion for partial summary judgment on the ankbi-

Lrugt ¢laims (Counts One and Two) was granted on February 25, 2004, See
Bocobo v. Radiology Consullanls of Scuth Jerzey, PLA., ot al., 305 F. Supp. 24
422 (L. N.J, 20043 0 Additionally, on Novenbor 24, 2004 the Court granled

P
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Consultants, Allijiance Radiology, and Chase (the “RC Defendants”)
move for partial summary Jjudgment on Counts 3, 5, 6, 7, 8, 10,
and 11;* &JHS moves, in two separate motions, for summary
judgment on Counts 4, 5, &, 7, 8, 10, 11 and 12, all the counts
in which it is named (or treated by the Court} as a defendant.?
This Court has subject matter jurigdiction pursuant to 28
U.5.C. § 1332, as Plaintiff is a citizen of Pennsylvania and all
Defendants are citizens of New Jersey. For the reazsons set forth
below, the Court will grant in part and deny in part the summary
judgment motion <f the RC Defendants and will grant both of

SJHS's motions for gsummary judgment .®

T.
Bocobo’s relationship with 5JHS began in January, 1985, when
he wag granted staff privileges to practice radiology at

Bridgeton and Millville Hospitals, both of which were owned by

summary judgment For Dafendant SJHE on Counts Thirteen, Fourteen, and Filleen,
which ware added by the first substantive amendment Lo the Complaint.

! The RC Delfendants did not move tor summary judgment on Counl X111 Ln
which plaintitf made claims pursuant to a deferred compensation agreement.

4Atuer Lhis Court granted leave, Plaintiff amendsd Lhe Fifth Count on
January 12, 2005, to acdd 27115 as a defendant on a civil conzspiracy and an
aiding and abetting theory. SJHE's second swomary judgment motion rolates
solely to this count.

“Thoa separate motion SJHE has also moved to strike the expert reports
al Lr, Shershow and Dr. D'Arrigo. At oral argument on the motions, plaintiff
withdrew Dr. D/Arrigo as a proposed experl. Lo light of the Court's
disposition of SJHE s moLions For summary jindgment, the Court will dismissz the
motion Lo sbrlke Lhe report of Dr. Shershow as moot.
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sJ18 and located in Cumberland County, New Jersey. Bocobo
admits that right from the start, he began “complaining” about
what he perceived tao be problemg with hespital policies and
practices. (Bocoho 8-5-03 Dep. at 79:8-164.) Over the,16 years
Bocobo had staff privileges with SJHS, he earned a reputation
among several doctors and other hospital personnel ag being
difficult to work with.®

In 1993, SJHS advised its staff radiolegists that in order
to continue practiging at Bridgeton and Millville they would need
to form a practice group which would then enter an exclusive
contract with SJES to perform radiological services at the two
hospitals.” Plaintiff, Chase and two other radiclogists then
formed Radiology Consultants, and on August 27, 1993, SJHS
awarded it an exclugsive contract to provide radlelogy services at
the Bridgeton and Millville hospitals. The contract provided,

inter alia, that only radiologists employed by the group could

" Sre Peccardi Dep, ab. 78, #4; Phillips Dep. at 78 (describing Bocobo as
generally "diflicult to deal with," "perseverative, argumentative and
unraagonable”) .

7 Bolkbh the New Jerscy Supremse Court and bthe United States Supreme Court
have affirmed the validity of such exclusive contractz. Tn Belmar v. Cipolla,
the New Jarsey Supreme Court heold, “many hospitals contract with third parties
[or Lhe provigion of cortain services, such as emergency room trealment,
vadialogy, and ancsthesiology. . . . [Tlhe lhespital’s]l decision Lo enter an
exclusive contract was a reasonabile choice, and the contract doses not violate
public policy.” 96 N.T. 199, 208, 211 (1984} (citing decisions from six other
jurigdictions upheolding such sxclusive contracts). See alse Jelfarsen Parish
Hosgp., v. Hyde, 4866 TU.3. 2, 32 (1984) [(upholding the validity of an exclusive
contract betwoen a hospital and an anesthesiclogy group against an anllilLrust
attack) .
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receive staff privileges at SJHS and that radiologists would be
precluded from practicing radiology at SJHS for two years if
their employment terminated. All four radiologists were
shareholders, officers, and employees of the company.® Pursuant
to a Buginess Relaticnship Agreement between the individual
doctors, Chase held 52% of the voting stock, was designated as
both Preszident of the group and Chief of the Radiology Department
at both hospitals, and had the final say in any decisions about
the administral.ion and operation of the group {(although pursuant
to the Shareholders Agreement he was to “solicit the input” of
the other radiolegists “with regard to the day-to-day and long
range planning of the Company”). A majority wvote of the
shareholders (3 out of 4) was required in order to make a number
of major decisions for the corporation, including hiring (but not
termination) and compensation decisions, borrowing large sums of
money, and the purchase of equipment.

Shortly after incorporation., Radiology Consultants purchased
an outpatient radiclogy center from Cumberland Radioclogy Center,
and named it the Imaging Center. The original purchase of this
equipment had been financed by SJHS, so when Radiclogy
Consultants purchased the Imaging Center, it became responsikble

for the debbL to SJH5. While employed by Radiology Consultants

¥ Rach radiclogist had an Bmployment Contract with Radiology
Conzuitants. Tho radioclegists alsoe had a Shareheolder Agreement and o Business
Eelationship Agrcement among bhamgelwves.

5
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Bocobo also worked at the Imaging Center.

In 2000, Bocobo complained of improper or unlawful policies
and practices of Radiology Consultants that he helieved wioclated
state laws, or reflected an improper quality of patient care.®
Bocobo reported these alleged viclations te Chase and also to the
Chief of Medical Staff at SJHS. The relationship between Bocobo
and Chase and between Bocobo and other hospital employees or
staff members also deteriorated during thig time for reasons that
were not related to Bocobo's complaints regarding Radiology
Consultants’ policies and patient care.!®

In early 2001 3JHS decided to renew neither Radiology
Consultants’ exclusive contract nor its exclusive contract with
the radiology group providing services at its Vineland hospital.
It encouraged both groups to form a new radiology group which
would provide services to all three hoaspitals.

On March 5, 2001, doctors from both groups met and agreed to

form a new radiclogy group, Alliance Radiclegy, to be the single

? Yhese alleged viclations of state law are Loo exbensive to detail
here, but are rocounted at length in the Compleint, coevering several pages.,
replete with citations ko applicable law, mostly grounded in Administralive
Code governing Standards for Licensing of Ambulatory Care Facilifties (N.J.
Admin. Code § #:43A) and Hospital Licensing Standards (N.J. Admin. Code &
H:43G}. (Complaint at 99 46-49.), There ig nothing in the record which
suggests that during his fifteen yvears working at SJHS hogpitals Bodobo ever
complained to an appropriate government cfficial, or tled hls complaints to
specitic regulations. The listing in the Complaint appsars to be the result of
a post hoc analysis by counsel .,

{ . . ' '
19 For example, the parties do not dispute Lhat Che relarionship betwecon

Choge and Booobo hecame increasingly adverszarlial after a confrontation they
had over Bocoho's failure to come lnlo Lhe hospital during a snowstorm in
Tchruary 2001.
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provider SJHS desgired. Booobo was the only doctor from Radiclogy
Consultants invited neither to the meeting neor te join the new
group. It is undisputed that Alliance Radiology was formed
wilthout Bocoho at ieast partially because Chase and others
disliked Bocobo.

Bocobo was formally notified on April 12, 2001, that his
employment with Radiology Consultants would be terminated in 90
days, effective July 13, 2001, SJHS awarded an exclusive contract
to Alliance Radiology on August 12, 2001, Because Radiology
Consultants no longer had a contract with SJHS and because Bocobo
wag not part of the new group, he could not serve as a
radiclogist on staff at any of SJHS's facilitieg.!'t

On August 1, 2001, approximately two weeks atter his
termination became effective, Bocobo joined the staff of the
University of Pennsylvania Health System. His new radiology
position was alleged to be at a reduced salary and to offer fewer

benefits.

IT.
*[S]lummary Jjudgmenl iz proper ‘if the pleadings,

deposillons, answers to interrogatories, and admissions on file,
g

W Phe Court has boen advised by counsel Lo SJHE that the thres acute

cara hospitals in Dridgeton, Millville and vineland have heen consclidated
into a noew hospiltal just opened 1n Vineland. Alliance Radiology does not have
the exclusive contraclt Lo provide radiology services to the new facility, and
Chaze now praclices 1n Philadelphia.
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together with the affidavits, 1f any, show that there is no
genuine igsue as to any material fact and that the moving party
igs entitled to a judgment ag a matter of law.'” Celotex Corp. v.
Catrett, 477 U.5. 317, 322 (1988&) (gquoting Fed. R. Civ. P.

56 (¢)). In degiding a motion for summary judgment, the Court
must construe the facts and inferences in a light mest favorable
to the non-moving party. Polleock v, Am. Tel. & Tel. Long Lines,
794 F.2d B&0D, 864 (34 Cir. 1986)., The role of the Court iz not
“to welgh the evidence and determine the truth of the matter, but
to determine whether there is a genuine issue for trial.~”
Anderson v. Liberty Lobby, Inc., 477 U.3. 242, 245 (198%8).

In deciding summary Jjudgment motions, “unsubstantiated
arguments made in briefs or at oral argument are not evidence to
be considered.” Versarge v. Twp. of Clinton, 984 F.2d4d 1353, 1370
{3d Cir. 19393). *Vague” and “amorphous references” in the record
*are lnsufficient to create a genuine issue of material fact on
summary Jjudgment.” ITd. at 1370 n.8. See alsoe Jergey Jent. Power
& Light Co. v. Twp. of Lacey, 712 F.24 1103, 1109-10 {34 Cir.
1988) (*[Llegal conclusions unsupported by documentation of
specific facts, are insufficient teo create issues of material

fact thal would preclude summary judgment. ™).
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IIX.
A.
In Count Three Bocobo claims Radiology Consultants violated
New Jersey’'s “whistle-blower” statute, the Conscientious Employee
Protection Act (“CEPA"), N.J. Sktat. Ann. § 34:19-1 threugh -8, by
terminating him in retaliation for raising gquality of patient
care isgsues .
A CEPA claim requires: (1) reasonable belief that the
employer’s conduct viglated either a law, rule, or regulation;
(2) whistle-blowing activity; (3) adverse employment action: and
(4) a causal connection between the whistle-hlowing and adverse

employment action.'’® Dzwonar v. McDevitt, 177 N.J. 451 (2003);

12 Bocobo's failure Lo assert this claim against SJHS is worth noting.
Bocobho allegeadly belleved that vegulations applying Lo various health care
facilities were being violated, See, s.g., N.J. Admin, Code § B:43G-1.2
(*‘*Hospital’ means an institution . . . which maintains and opcrates
facilitiecs for the diagnosls, Lreatment or carc of two or more non-relolead
individuals”): N.J. Admin. Code § 8:43A-1.3 (**Ambulatory care facility'’ means
a surgical facility in which surgical cases are performed”); N.J. Adwmin. Code
B 13:35-2.6 (" Diagnostic office’ means a practice location whether stationary
or mablle ., . which provides cquipment and stalf negeszsary for the offering
or performance of disgneostic tests™) ., AlLhough Radiclogy Consultants itself
may be a “diagnostic office, * nothing in its Complainl suggests nhat Boeooho
hod problems with the operation of that fucility. Rather, these regulations
apparently apply to SJHS which JALd not employ Bocoko. However, [or purposes
of summary judgment, the Court will asszsume arguendo that Bocobo could
reasonably believe that the regulations applicable to SJHE were also
applicable to Rodiology Consultants whosce physicians were Lhe axclusive
providerzs of radiclogy services at the SJHE hospitals in Millville and
Gridgecton.

* 'he statute of limitations for CEPFA claims iz one year. N.J. Stat.
Arm, 8 34:19-5. A {EPA causc of action acorues an the date of actual
discharyge. Alderiso v, Mad., Ofr. of Qoean County, 167 N.oJ. 1971, 134 (2001) .
“Por computation purposes, the first day to be included in the onec-year
limitations period is Lhe day afler the date of discharge.” Id. al 154 95, 1n
a letter dated Aprll 12, 2007, Plaintiff was notified thal "al the and of
ninety days you will no longer be cmployed by [Radiology Consultants] . Until
Lhal time, you will continue teo receive your [ull compensation.” Thus, the

9
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Caver v. The City of Trenton, 420 F.3d 243, 254 (3d Cir. 2005)
(quoting Dzwonar). The Court concludes that Bocoboe has not
raised any triable issue of fact on causation.'®

“A CEPA plaintiff can prove causation by presenting either
direct evidence of retaliation or circumstantial evidence that
juatifies an inference of retaliation.” ZFaffuto v. Wal-Mart
Stores, Inc., 130 Fed. Appx. 566, 569 (3d Cir. Z005%). ™A
plaintiff’'s ecircumstantial evidence of retaliation may include
evidence that ‘demonstrates such weaknesgges, implausibilities,
inconsistencies, incoherencies, or c¢ontradictions in the
employer‘s proffered legitimate reasons for its action thal a
reagonable fact finder could rationally find them unworthy of
credence, and hence infer that the emplover did not act for the
gagerted non-retallatory reasons.'" Id. {quoting Kolb v. Burns,
320 N.J. Super. 467, 478 (App. Diwv. 19%9)). Circumstantial

evidence including, but not limited to, (a}) temporal proximity

first day counfed in the limitations period is the 51°° day after April 12,
2001, or July 13, 2001, Plaintitf filed his Complaint on April 12, Z002; less
than one year after July 13, 2001, Thus, contrary tc Radiology Consultants’
argument, Bocobo’s CEPA clalm is Limely.

4 The Court also gquesliong whether Docobo's complaints are actually
statutorily protected conduct. Bocohko’s complaints must have besn made to 2
suparviser in order to be coveared by CEPA. N.J. Stat. Ann. 34:19-3. The
record is not claar about the relationship between Bocobo and Chase.  The
Business Relationship Agreement which created Radiolegy Consultants indicateos
Lhal, Bocobo and Chase were co exacutives and co-sharehalders. Howaever, Chase
was alzo Chicf of the Radiology Department at Bridgeton and Millwville
hospitals and the racoerd docs suggest Chase had some administrative authority.
wWhether Chasge had direct authority over Bocobo is an issue of faot that cannet
be regclved at this time. Howsver, becauss there is oo lggus of material fact
ragarding causation, the Court wili assume that Chase was a “supcrvisor”
within the meaning of N.J. Stat. Amn. 5 34:1%-3, but nonetheless dismise
Gocobo’'s CEPA olaim.

[0
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between the whistle-blowing and retaliatory conduct and (b)
antagonism during the intervening period may give rise to an
inference of causation. Campbell v. Abercrombie & Fitch, Co.,
Ne. 03-3159, 2005 U.8. Digt. TEXIS 11507 at *23-2H (D.N.J. June
9, 2008).

A prima facie showing of causation is established where the
plaintiff produces evidence that

it iz ‘more likely than not’ that his

statuteorily protected conduct . . . was a

‘determinative or substantial motivating

factor in [the defendant’'s}! decision to

terminate his employment.* . . . That iz,

he must present proot capable of

convincing a rational fact finder that

his actions in reporting [a violation]

‘made a difference’ in the decigion to

digcontinue his employment.
Schlichtig v. Inacom Corp., 271 F. Supp. 2d 597, 6058 (D.N.J.
2003). At all times the burden of procf or risk of non-
persuasion, including the burden of proving ‘but for’ causation
or causation in fact, remains on the employee.” Fleming v. Corr.
Healthcare Solutions, ne., led MN.JT. 90, 100 (2000).

Bocobo has not ralsed any issue of material fact that could
lead a reasonable fact finder to conclude that his complaints
over 15 years of alleged regulatory non-compliance somehow led to
his terminatiocn by Radiclogy Consultants. Nothing in the record
supports a conclusion that Chase viewed the complaints in 2000

(which Bocobo asserts caused his termination) any differently

than the disagrecements Bocobo had voilced centinuously betore

11
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2000. PBocobo never actually complained to any government or
regulatory official, nor is there any reason found in the record
which would indicate that Chasze (or anycne else) thought he might
do go in 2000.

Bocobho provides no evidence explaining why, after 15 years,
Chase was finally motivated by those particular complaints to
terminate him. No affidavit, deposition or other evidence
supports the conclusion that either Chase or SJHS viewed his
complaints in 2000 any differently than they had in the past, or
that there had ewver bheen the slightest concern that these
complaints would cause regulatory or legal problems for anybody.
Even assuming that Bocobo’'s most recent complaints came about one
vear prior to his termination, such proximity alone is
insufficient, ecspecially when the evidence ag a wnole supports
only a contrary inference. See Campbell, 2005 U.3., Dist. LEXIS
at *27.

The record supports Defendants’ assertion that Bocobo's
complaints were just one particular manifestation of his
difficult personality. (Zeccardi Dep. at 78 and 84; Phillips Dep.
at 78). (EPA waz nobt enacted to “assuage egos or settle internal
disputes at the workplace.” Klein v. Univ. of Med. and Dentistry
ef N.J., 377 N.J. Super. 28, 45 (App. Div. 2005); =zee also Maw v.
Advanced ((linical Commens, Tno., 179 N.J. 439, 445 (2004) (under

CEPZA “the dispute hetween employer and employvee must be more than
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a private disagreement.”). Without evidence to infer a causal
connection between the whistle-blowing activity and termination,
the Court is left only with evidence of a long deterioratiocn of
strained working relationships between Bocobo and Chase. Thus,

summary judgment will be granted on the CEPA claim.

B.

Count Four apparvently arises out of SJHS s failure to hold a
hearing before Bocobo losk his medical staff privileges.™®
Bocobo claimg that SJHS viclated his right to a fair hearing in
violation of pubhlic pelicy as contemplated by Napavati v.
Burdette Tomlin Mem’]l Hosp., 107 N.J. 240 (1987) .4°

In Nanavatil, Burdette Teomlin Memorial Hospital revoked
Dr. Manavali’'s staff privileges after conducting an ad hoc
investigation into Dr. Nanavati's alleged digruptive behavior in
viclation of a hospital bylaw. Id. at 244-45. The New Jersey

Supreme Court, affirming the lower courts’ judgments, held that

P count Four, like most (it not all) of the Complaint ig far from a
"short and plain slatement of the claim showing tha plaintiff is entitled to
raliaf.” Fed. R. Civ. P. 8{a)(2). Count Four contains wvarious allegations
that Alliance Radiclogy iz the alter cgo of Radiology Consultants and that
Chase conspired with 2JHS to “circumvent the provisionz of the Exclusive
Conbract angd che Employvment Agreemenl and Lhe Business Relationship
Agreemants.” (Complaint at 9 111}. The Court fails to see how Lhese
allogaticns are relevant Lo Bocobo’s claim that SJIHS verminaled his staff
privileges in violation of public pelicy.

" on January 19, 2004, Lhis Court partially granted SJHS's motion for
summnary Jjudgment on Count Four, dismissing Boocobo's claim, bascd on Picrce v.
Qritho Pharm. Corp., 84 MN.J. 58 {1980), that he was wrongfully discharged. The
Courl now oonsioders the romalning Nanosvall olalm,

13
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the hospital had deprived Dr. Nanavati of a falr hearing and
remanded the matter to the hospital to conduct a falr hearing.

The present case lg distinguishable from Nanavati. In
Nanavati the hospital directly employed the plaintiff. Here,
Bocobo was emploved by Radiclogy Consultants, a separately
incorporated group, which had an exclusive contract with SJHS.

By virtue of the Exclusive Contract, Bocobo’'s medical statf
privileges were derivative of his employment with Radiology
Consultants. He had no independent right to remain on staff at
SJHS. Therefore, SJHS was not obligated to conduct a hearing
before deciding not to renew Radiclogy Consultants’ exclusive
contract.

Moreover, the New Jersey Appellate Division has held, under
very similar factg, that such an exclusive arrangement
*congtituted a reasonable management decision” by a hospital.
Bloom v. (lara Maass Med. Ctr., 295 N.J. Super. 594, 609 (App.
Div. 1996Y. In Blocom, the plaintiff-radiologists were members of
a radiolegy group lthat had an exclusive contract with Clara Maass
Medical Center. Id. at 599. The hospital’'s “closed staff
policy” required radiclogists to sign employment agreements with
the hospital’s chogen chairman of radiology in order to have
staff privileges. Id. alb 598, Because the radicologists refuscd
Lo sign employment agreements with the radiology chailr, the

hospital, pursuant to their cloged staff pelicy, refused them

14




Case 1:02-cv-01697-JEI-JBR  Document 95 Filed 11/21/2005 Page 15 of 30

staff privileges. Id. at 604-05. Affirming the trial court’'s
grant of summary judgment against the radiologists, and relying
or: Nanavanti and its progeny, the Appellate Division reasoned:
"Clara Maass’' decision to award an exclusive contract for
radiological services, which led to the revocation of plaintiffs’
staff privileges, constituted a reaszonable management decision.”
Id. at 6039. The relevant facts of this case are
indistinguishable. &JHS 1s entitled to summary judgment on (fount

Four.

C.

In Counts Five, Six and Seven Bocobo asserts that the RC
Defendants breached their contractual duties to Bocobo as a
shareholder of Radiology Conzsultants and pursuant to the Business
Relationship Agreement, the Shareholder Agreement, and the
Employment Contract entered in 1993 in connection with the
creation of Radiclogy Consultants. As part of this mix Bocobo
also alleges a breach of fiduciary duty as well as a breach of
the implied covenant of good faith.

Finally, he asserts *mincrity shareheolder claims” against
unspecified defendants under the New Jersey RPusiness Corporation
Act, W.J.S5.A. 1l4a:1 ct zseg. This Act generally governs the
relationship between shareholders, directors and officers, and

their covporation. 1-4 John R. MacKay IIT, N.J. Cerporalticens and

15
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Other Business Entities § 4.03 (1997) {“The relationship hetween
sharehclders, directors, and officers ig established by the New
Jersey Business Corporation Act”). See also N.J.S5.A. 14A:12-7(c)
which deals with situations in which “those in contrel have acted
fraudulently or illegally . . .or have acted oppregaively or
unfairly toward one or more minority shareholders . . . Lo

Tn an Amendment to the Fifth Count SJHS was specifically
added as a defendant on the theory that it aided and abetted or
conspired with the RC Defendants to breach thelr fiduciary duty
ags alleged in the original count. Although SJHS iz not mentioned
as a defendant in Count Six, and its relationship te Count Seven
is unclear, because the causes of action in all Counts Five, S5ix
and Seven are factually interrelated, this Court will treat SJHS
as a defendant to all three counts.

In his business and professional relationship with the
defendants, Bocobo’'s rights arise from his status as an employee
of Radiology Consultants, as one of its four shareholders, and as

a member of the staff of the hespitals at Bridgeton and

7 1t is wiolear whether SJHS is an intended defandant to thig olaim
which appears in the Seventh Count. Uhe alleged [acts supporting the claim
only make refcrence Lo actions Laken by Chase, Radiclaogy Consmultants, and
alliance Radiology. Indoced, SJHS is not even montloned by name anywhere in
Count Seven., Given that Count Soven demands judguent against "“Defendants,”
howeavoer, the Court will assums SJII5 iz a defendant Lo Count Seven.

Radiology Consultants appears to have boen created as a Frotessional
Sorvice Corporation pursuant te the provisions ol N.J.3.A. 144:17-1 ot sedg,
Gonerslly, the provisions of the Business Corporation Act apply to
profassional service corporations unless thers iz a conllicn botween thae ftwo
laws. N.J.5.A. 14A:1/-15. No party has ralsed this lssue.

6
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Millville. We will consider each set of rights in turn.

The Business Relationship Agreement contemplates that each
of the four shareholders would enter an Employment Contract as
Bocobo in fact did on July 20, 1993. That Contract provides in
q2 that either the corporation or the emplovee can terminate
employment upon 90 days written notice. There is no reguirement
that termination by Radiology Consultants be based on “cause” .

The Business Relationship Agreement provides in 9 7 that
*The adminigtration and operations of the Corporation shall be
the responsibility of Chase.” There are exceptions for certaln
important decisions which require either the vote of two
shareholders (if Chase is one of them) or three votes (not
including Chase). Interestingly, terminating the employment of
one of the four shareholders is not one of the listed important
decisions, but in any case there is no sguggestion that any of the
other shareholders oppoged Bocobo’s terminatbion. Thus, to the
extent that Bohoco claims rights as an employee of Radiology

Consultants the summary judgment motion of all defendants will be

¥ ~dven the mase with which Bocobo tound now employment, this ¢lause

does Net seom as harsh as Lt might otherwise be. In Paragraph 136 cof the
Complaint Plaintiff alleges that “Under he terms of the Sharcholder Agreement,
the employvieenl ol a sharveholder/physician could only be terminated [or cause,
based on a vote of a majerity of the shareholders."” An examination of rthac
agreement did not reveal any such provision. This ig yet anotheor cxample of a
prolix, confusing, and maddled Complaint which has made sorting out the issues
a difficull Lagk.

17
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granted.

Bocoho’s right as a shareholder in Radiology Consultants is
governed by New Jersey corporate law, the Business Relationship
Agreement, and the Shareholder Agreement. Nothing in any of theze
agreements suggests that termination of Bocobo’s employment
strips him of his rights as a shareholder. Indeed, the
Shareholiders Agreement of July 20, 1993, provides in 1 1(b) for
sale ot his stock in the event of his termination of
employment .?’ To the extent that Beoboco’s claims are based on
his status ag a shareholder of Radicleogy Consultants, the summary
judgment motion of the RC Defendants will be denied.?®*

Bocobo's Employment Contract (last unnumbered paragraph of
q 2} and the contract dated August 27, 1993 between S5JHS and
Radioclogy Consultants (9 3.3) make unmistakably clear that his
status as a staff member of an SJHS hospital was completely

dependent on his employment by Radiology Consultants. Where

" 7o theo extent that Tlainlllf sesks damages for interference with

future economic sdvanbags, that claim will be discussed below with respect to
Count X,

¥ rhe gharcholders Agreement was subseguently amended on May 5, 1996,
but the amendments did not alter Che gited proviszicon.

M 1pa plaintiff clethes his clalms in the rubric of “breach of [iduciary
duty.* While there is no doubt Lhat ghareholders in a small closed corporation
cwe fiduciary dutiles to each othar, and that Chase as President and halder of
the majority wvollng rights in Radielogy Consultants owed a fiduclary duty to
Lhe aobkher shareholders (See, e.g. Muellenberg v. Bikon Corp.., 143 N.J. 168,
177 (1995): Nulsanoe (orp. v. darktafi, 17 B.R. 80, 82 (RBankr. N.J.D. 19H81)),
Lhis [act acdds little teo this case where termination of employment without
canse iz specifically provided Lor by agreement, and shareholder righls ars
likewise resolvable by referance to the Shareholders Agreemanl and New Jersay
law.

18
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termination of staff privileges results from termination of his
employment, Bocobo clearly waived his rights to a “fair” hearing
that might otherwise be legally reguired by cases such as Belmar
v, Cipolla, %6 N.J. 19%, 207-08 (1984}, Nec one in this case has
agsgerted that Bohoce was unqualificd on the merits to be a staff
physician at a SJHS facility. Therefore, summary judgment will
be granted to the RC Defendants to the extent that there is any
claim in Counts Five, S5ix or Seven based on Plaintiff’'s logs of
staff privileges in Bridgeton or Millville.

The Fifth Count (ag amended) alleges that SJHE aided and
abetted and/or conspired with the other defendants to cause the
breaches of fiduciary duty Bocobo alleges in the coriginal Count
5.4 Bocobo has not demonstrated any material issue of fact
with regard to SJHS's invoelvement in Bocobeo’s termination from
Radioclogy Consultants and exclusion from Alliance Radiclogy.
Therefore summary judgment will be granted as to SJHS.

To estaklish a claim for ¢ivil congpiracy, Bocobo must
prove: (1) a combination of two or more persons; (2) a real
agreemncnt or confederation with a commeon design; (3) an unlawful

purpose or a lawful purpose achieved by unlawful means; and (4)

22

To the extent that the claim against SJHS is depandent on the toro
claimsz in Counts Ten {torticus interference) and Bleven (conversion) . Amcndod
Count Five must be dismissed becowse Che Court will also dismiss these claims.
See BT Ty & Co. v, Rousgel Corp.,. 23 F.Bupp. 24 460, 487 (M.NW.T.

1998) (dismicoing civil consplracy olalm where Court also dismisscd tort claims
forming basis ol consplruoy <laim).

19
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special damages.?? Morganroth & Morganroth v. Norris, McLaughlin
& Marcus, 331 F.3d 406, 414 (3d Cir. 2003); Perry v. Hon. Daniel
Bernardin, No. 04-6102, 2005 U.§. Dist. LEXIS 18115 at *19-20
(D.N.J. August 18, 2005). The *principal element* of a ¢ivil
congpiracy claim ig "‘an agreement between the parties to inflict
a wrong against or injury upon ancther and an overt act that
results in damage.’'” Perry, 2005 U.5. Dist. LEXIS 18115 at *19.

Ta establisgh a claim for aiding and abetting, Bocobo must
prove: (1) a wrongful act; (2) knowledge of the act by the
alleged aider-abetteor; and (3) the ailder-abettor knowingly and
substantially participated in the wrongdoing. Morganroth, 331
F.3d at 415.

It iz undisputed that SJHS dictated many of the terms under
which Radiology Consultants, and then Alliance Radiolegy, would
be grénted an exclusive contract and, by virtue of that exclusive
relationship, had influence over the operations of the group.
However, contrary to Booobo's arguments, these facts do not
support an inference that SJHS was “fully invelved in the
decigion te terminate Dr. Bocobo from its medical staff.”
(Plaintift’s Brief in Qpposition Lo SJHS's Motion for Summary
Judgment on Amended Count Five at p. 1Z2).

Bocobo has presented no evidence that suggests that SJHS

B oplaintiff did nol particularly plead special damages. Howsver, tha

Court will dismiss Lhe civil conspiracy claim on other grounds.

20
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either requested, encouraged, or directed Plaintiff’s termination
from Radiology Consultants or his exclusion from Alliance
Radiology.? To the extent that SJHS might be considered a
defendant in Counts Six and Seven, the same rationale applies.
Accordingly, summary judgment as to SJHS will be granted on

Counts Five, 5ix and Seven.

D.

In Count Eight, Bocobo asserts that the Defendants elther
defamed him or committed trade libel against him.® Summary
judgment for all Defendants will be granted bhecause a defamation
action ig time-barred.?® Additionally, Bocobe has not
sufficiently plead special damages to support a trade libel

claim.? Nor could a reasonable fact finder conclude that Bocobo

¥ pr, Joseph Zoccardi, tChe hcad if Emergency Medicine at Bridgeton

Hospilal, testified (al pp. H1-84 of hig deposition} that he had dAiscugsed
with Chase the possibility of not including Plaintitf in the new group to e
formed wilh the Vineland racdiclogists. Zeccardi told Chase he had a similar
axperience with wnother aemployes invelwved with a group of which he was
Chairman which wes also reforwing. Zoccardi [ound Bocobo to be “perscverativs,
argumentative and unreasconable.”  Nothing in the record, however, suggests
Lhat Zeoccardi wos acbing at the request or behest of BJIS or had the authority
to make such a suggestion Lo Chase on behalt of SJIS.

23 s . . " . .
T oounl Right is another instance where the Complaint 18 unclcar as to

the parly against whom Booobo asserts Lhe olaim.  The count only alleges that
Chase and SIS made delamatory stalements. lHowever, Rocobeo demands judgment
against “Defendonts.? Decause Uhe Court‘s disposition of this count is not
dependent. on the identity of the defendants, the Court will agsumc Bocobo
asserts the claim agalnst all defendants.

2 - . . . . .
The slafute of limilalions for defamallon acticns iz one year from

the date of publication. N.J. Stat. Ann. & 2A:14-3.

o

Trade libel claims have o six year statutes of limltations., rarel v.
Sorianc, 3169 N.J. fupnr. 192, 247 (App. Div. 2004), Crawford v, West Jorsey
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actually suffered special damages under a trade libel theory.

For any alleged defamatory statement™ to be actionable in
this case, it must have been published on or after April 12, 2001
- one year prior to the date the Complaint was filed. Though
Bocobo does not specifically identify when the alleged defamatory
statements were published, the record indicates all statements
took place helore Bocobo was formally notified on April 12, 2001
that he would no longer be employed by Radiology Consultants.®
Thus, a defamation action is untimely and Defendants are entitled
to summary judgment as a matter of law.

To the extent the alleged statements might form the basis of
a trade libel claim, Bocobo’s claim also fails because he did not
plead, nor does the record support a conclusion that he suffered
special damages ag a result of the alleged libelous statements.

“To stabe a claim for trade libel under New Jersey law,

Health Sve., B47 F. Supp. 1232, 1239 (1.N.J. 1994).

2

Bocobe alleges, among other things, that Dr. Chase sald Booobo had @
sdncumented attitude prablem,® (Complaint at 94 153) and “ftried to gel out of
doing radiclogy Lests? (Plaintiff’s Brief in Opposition to Defendants Chase,
Fadiology Consultants’ amd Alliance Radiclegy s Motieon Zor Partial Summary
Judgment. (“PLl. Opp. Briaf”’) at p. 59.) Hocobo further allages that "“SJHS alszo
praesonts false rumors o . . thal Dv. Bocobo sexually harassed an wnployea,
that ha remarked he could 8iecp with anyone in the hospital but he prefers

virgins, and that Dr. Bocobo made unreasonable demands on the hospllLal staff
(Fl. Opp. Brlef at p. 59.) Because Bocobo’s claim cannot procesed undar cither
a dafamallon or trade libel theory the Courl does not decide whether the
statemsnts could constiLute sither defamatlion or trade libed,

M bDocebo's asgertion, "It 1& also evident that 5IJHS and Chave hove
oontinued to maintain since Dr. Bocobo's torminalion and they are zLill
publishing Lhe talse allegatlions in the secret [ile, teo date,” (P, Opp. Brict
at p. 58) ia not supported by tho record.

22
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[Plaintiff] must allege (1) publicaticn, (2) with malice, (3) of
false allegaticons concerning thelr property, product or business,
and (4) special damages.” Arista Records, Inc. v. Flea world,
Inc., 356 F. Supp. 24 411, 427-28 (D.N.J. 2005). “The plaintiff
must plead and prove special damages with particularity.”
Mayflower Transit, L.L.C. v. Prince, 314 F. Supp. 2d 362, 378
(D.N.J. 2004); see also Fed. R. Civ. P, 9(g) (“When items of
special damage are claimed, they shall be specifically stated.”}.
Bocoboe must “allege either loss of particular customers by name,
or a general diminution of businesg, and extrinsic facts showing
that such special damages were the natural and direct result of
the false publication.* Mayflower Trangit, 314 F. Supp. 2d at
378; see also Arista Records, 356 F. Supp. 2d at 428 (citing
Mayflower Transit); Patel v. Soriano, 369 N.J. Super. 182, 248
(App. Div. 2004) (*plaintiff must prove special damages, such as
the loss of present or prospective advantage, in the form of
pecuniary loss”).

Bocoho’s Complaint lacks the specificity required when
pleading special damages. Booobho alleges that Dr. Chaze’s “false
and defamatory® statements “caused [Plaintiff] to bhe avoided by
his peers, and subjected him to a loss of goodwill esteem,
respect and confidence entertained toward him by others” and
further, as a result of the defamatory and false statements, “Dr.

EBocobo has beon caused bo suffer, and is continuing to suffer,

b3
Led
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substantial money damages, including but not limited to damages
to his personal and business reputation, and has suffered and
will continue to suffer extreme mental anguish and distress.”
(Complaint at 99 152, 155.) Bocobo does not allege a general
lozs of patients, much less loss of specifically named patients.
Nor does he allege specific diminution in business or pecuniary
logas as a result of the alleged false statements. See Mayfilower
Transit, 314 F. Supp. 24 at 378 (explaining that a showing of
pecuniary loss as a result of diminution of business requires a
compariscn of sales amounts pricr toe and after the alleged false
statements) .

Indeed, very shortly after Bocobo learned he would not he
emploeved by Alliance Radiology, he accepted ancther radiologist
pocsition at the University of Pennsylvania. Such a fact
militates against a finding of special damages in this cage.™
Contrast Crawford v. West Jersey Health Sys., 847 F. Supp. 1232,
1239 (D.N.J. 1994) (holding a doctor stated a claim for trade
libel where she alleged that “she was prevented from finding
other suitable employment and from pursuing her usual business
pursuits long after she was terminated from her emplovment with
defendants”). Moreover, there 1s no evidence that Bocobo lost

any patients as a result of the alleged false statements made

30

Hver i the Court assumcs that the somewhal. lower salary Bocoho
racelved ab Lhe nivarsity of Pennsylvania is sullicient to establish special
damages, thera is no cvidence to support o conclusion that these damages were

a dirvect result of the allegedly (alze =tatemonts.

24
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about him. Contrast Patel, 369 N.J. Super. at 253 (helding that
trial judge properly awarded damages for trade libel where
evidence proved doctor lost reterrals); Enriguer v. West Jersey
Health Sys., 242 W.J. Super. 501, 52% (App. Div. 2001) ({(reversing
gummary judgment. for defendant on trade likel ¢laim where
plaintiff-doctor testified at deposzition that she retained only
half of her patients after the alleged false statcments were
made) . Thus, Becoho has failed to demonstrate any issue of
material fact as to special damages resulting from the alleged
trade libel. The Court will grant summary judgment for all

Defendants on Count Eight.

E.

Count Ten alleges tortious interference with prospective
economic advantage against Chase and 8JHS for allegedly
conspiring to terminate his staff privileges with SJHS. To
establish intentional interference with prospective economic
advantage, Bocokbo must estaklish (1) a prospective economic
relationship; (2} interference with the prospective relationship
that wag intentional and done with malice; (3) the interference
caused the leogsg of prospective gain; and (4) damages. Priniing-
Mart Morristown v. Sharp Elecs. Corp., 116 N.J. 739, 750-52
(1989) . Bocobo asserts that SJHS and Chase conspired to

terminate him [rom Radiology Consultants and then exclude him

25
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from Alliance Radiology.

The record does not support an inference that 5JHS had any
involvement in Radiology Consultants’ decision to terminate
Rocobo or in the decisien to form a new radiology group without
him. (See III. E. supra.) Thus, the evidence does not support a
conclusgion that SJHS interfered with Bocoho's prospective
economiq advantage, and summary judgment for S5JHES will be
granted.

With respect to the claim against Chase, “it is fundamental
to a cause of action for tortious interference with a prospective
economic relationship that the claim be directed against
defendants who are not parties to the relationsghip.” Id. at 752,
*Where a perscn interferes with the performance of hisg or her own
contract, the liability is governed by principles of contract
law.” Id. at 7%3; Emerscon Radio Corp. v. Orion Sales, Inc., 253
F.34 159, 173 (34 Cir. 2001). Bocobo and Chase were both
chareholders and officers of Radinlogy Consultants. Their
relationship was governed by the Business Relationship Agreement,

Lhe Shareholder Agreement, and an Employment Agreement.”!

Al Radialagy Consultants, rather thuan Chose himself, was party to the

pmployment Agrecmont .  Even so, Chase cannot be considered a third party Go
the Employmeont Agreement, lhere is no allegation or svidence in the rvacord
that Chase was actlng outside the scope of his employment as Presidont of
Radiology Consultants when he allegedly interflered with Bocobo’s prospective
aconcmic advantage. Seoo pmacgon Radio Corp. v, Orion Sales, ilogo., 2533 Foid
159, 173 (34 Cip. 20001) (*A cause of action for tortious interference with a
contracl cannol he directod against a defendant who is a party to the

conbract. . . . this rule extends Lo agents of a corporation.”). Additionally,
Chaze and Rocokbo are co-smployses of Radiclogy Consultants. Chase 18 not a
propoer defenduanl to o tortious interference claim for that reason as well.

20
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Boocobo’s torticus interference claim ig an inappropriate vehicle
to addrese digsputes directly related to the parties’ rights and
regponsibilities arising out of these contracts.

Bocobo argues that Chase interfered with Bocobo’'s staff
privileges at SJHS, thereby interfering with the relaticnship
between Boacobo and SJHS, not Radiology Consgultants. Thig
argument is unavailing. As noted earlier in this opinion,
Bocobo’s staff privileges at Millville and Bridgeton were totally
dependent on his being an employee of Radiology Consultants or
any radiology group which had an exclusive contract with SJHS.
Since we have already ruled that Rocobo’s termination as an
employee of Radiclogy Consultants without cause on ninety days
notice waz permitted by his employment contract, Chase can hardly
be charged with tortious conduct based cn lawful ccnduct. For the
foregoing reasons, summary judgment for bDefendants Chase and 5JHS

will be granted on Count Ten.

F.
In Count Eleven Plaintiff charges all Defendants with the
tort of conversion. He asserts that the transfer of the Imaging

Center (the outpatient radiclogy facility) to Alliance Radiology

See Fiorigllo v, ©ily of Arlantic City, 956 F. Supp. 37%, 392-393 {(D.N.J.
1998) {Lrenas, J.) (holding that co-employess acting within the scope of their
employment cannot be liable [or Lortious interfercnce with plaintirbfra
contract with their comoon employar) .
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amounted to a wrongful appropriation of the assets of Radiology
Consultants which diluted the wvalue of his interest in that

33

company . Since the Court has already denied summary judgment

Lo the RC Defendants on Bocobo's claim as a shareholder, the
value of all the assets of Radicleogy Consultants, including the
Imaging Center,?’ might figure into any damage calculation made
on this. claim. Therefore, in this sense the conversion claim is
really redundant. Also as noted earlier, there is nothing but
speculation in thisz record teo support the theory that Bocobo's
termination as a member of Radiclogy Consultants or his exclusion
from Alliance Radiology was counseled, procured, or aided and

abetted by SJES. Summary judgment in favor of all Defendants is

appropriate on this Count.

G.
Count Twelve alleges breach of the Deferred Compensation
Agreement between Bocobo and Radiology Consgultants. Only SJHS

moves for summary judgment on this count.”?

2 pafondants argua that this Count coutd only ke brought as a

derivative action becanse the allsged harm fell egually on all four
ghareholders. This argument 1s flawod bocauss thres of the shareholdars bocame
shareheoldars of Alliance Radiology which susceeded to the assets of the
Tmaging Center and, thus, did net share in the type ol loss claimed by Booobo.

A . : . .
P as noted carlier, Lhe assats of the lmaging Conter wers subliect to a
substanblal debt owed to SJHSI.

34 . . . .
Tr his ad damnum clause bBocobo sceks relief against all Defendants,

although the basis of the clzlm against 5715 is unclear. In his opposilion
papers, booobo completely lanores SJ15's meoticn on this count.

28
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“[O]lne who is not a party to a gontract cannot gue in
respect to a breach of duty arising out of it.” Reilly v.
Feldman, 102 N.J.L. 517, %1% (N.J. Sup. Ct, 1927). Converszely,
one who 12 not a party to a contract may not he sued for a breach
arising out of it. Not only ig SJHS not a party to this
agreement, but therce iz no evidence in the record of any kind
that SJHS procured, counseled or aided and abetted the alleged
breach of contract by the RC Defendants. Therefore summary

judgment for SJHS 1s warranted on Count Twelve.

IvV.

For the reasons set forth above, the Court will grant SJHS s
motions for swamary judgment in their entirety. SJHS will he
dismissed from this suit, as there are no remaining claims
agalnst it. The Court will grant summary judgment for Defendants
Chase, Radiclogy Consultants, and Alliance Radiclogy on Counts 3,
&, 10 and 11, and on Counts 5, 6, and 7 to the extent that they
allege the loss of righta as an employee of Radiglogy Consultants
or as a staff member of SJHS hospitals in Bridgeton or Millville.
To the extent that Counts 5, & or 7 allege that the RU Defendants
acted in derogation of Plaintiff’'s rights ss a shareholder of
Radiology Consultants, summary judgement will be denied. Thus,

as agalnst thes R{ Defendants, Counts 5, 6 and 7 partially survive

summary Jjudgment, as docs Count 12, which was not included in the
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BC Defendants' present summary Jjudgment moetion, The Court will

///w{

JOSEFH E. IRENAS
Senigr/ United States Disgtrict Judge

enter an appropriate corder.

Date: Novembher 21, 2005




