IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE WESTERN DISTRICT OF NORTH CAROLINA
ASHEVILLE DIVISION

CIVIL NO. 1:04CV92

W.KELLEY BRASWELL, M.D,,
Plaintiff,

Vs. MEMORANDUM AND ORDER

HAYWOOD REGIONAL MEDICAL
CENTER; HARRY LIPHAM, M.D.;
ERICREITZ,M.D.; DEBERA
HUDERLY,M.D.; LUISMUNOZ, M.D,;
DAVID PETERSON, M.D;
CHRISTOPHER WENZEL, M .D.; and
RICHARD STEELE,M.D., )

N N N N N N N N N N N N

N—r

Defendants. )

THISMATTER is before the Court on Defendants motion to dismiss. For the reasons

gtated below, the motion is alowed in part and denied in part.

I. STANDARD OF REVIEW
A moation to dismiss under Rule 12(b)(6) “should not be granted unless it gppears certain that
the plaintiff can prove no set of facts which would support [his] daim and would entitle [him] to relief.”
Mylan Labs., Inc. v. Matkari, 7 F.3d 1130, 1134 (4" Cir. 1993). “Because only the legd
sufficiency of the complaint, and not the factsin support of it, are tested under a Rule 12(b)(6) motion,

[the Court] assume[g] the truth of al the facts dleged in the complaint and the existence of any fact that
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can be proved, consstent with the complaint’ salegations” Eastern Shore Mkts., Inc. v. J.D.
Assocs,, Ltd. P’ship, 213 F.3d 175, 180 (4™ Cir. 2000). The Court should also “accept astrue the
facts set forth in exhibits attached to the complaint.” Jeffrey M. Brown Assocs,, Inc. v. Rockville
Cen. Inc., 7 Fed. Appx. 197, 202 (4" Cir. 2001). However, in consdering the motion to dismiss,
the Court “need not accept the legal conclusions drawn from the facts [alleged in the complaint, or] . . .
accept as true unwarranted inferences, unreasonable conclusions, or arguments.” Eastern Shore

Mkts., supra.

[I. FACTUAL AND PROCEDURAL HISTORY

Faintiff, Dr. W. Kdley Braswvdl (“Plantiff” or “Dr. Braswvel”) isagenerd surgeon licensed to
practice medicine in the State of North Carolina. Plaintiff’s Amended Complaint [* Amended
Complaint”], filed June 21, 2004, 1 1. Paintiff managed one of two surgica practices in Haywood
County, North Caroling, affiliated with Defendant Haywood County Hospitd (“ Defendant Hospital” or
“the Hospital”) in September 2000. 1d., § 9. Defendant Hospital isamedica center governed by a
Hospital Authority pursuant to the Hospital Authorities Act, Part B, Chapter 113E of the Generd
Statutes of North Carolina! 1d., T 2. Defendant Dr. Harry Lipham served as the Hospitd's chief of
daff and as amember of the Medical Executive Committeein 2003. 1d., § 3. Defendants Dr. Eric

Reitz, Dr. Debera Huderly, Dr. Luis Munoz, Dr. David Peterson, Dr. Christopher Wenzel, and Dr.

!By virtue of this, Plaintiff has properly dleged a deprivation by state action or under color of
date law, required to sustain aclaim under 8 1983.
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Richard Stede, were members of the Hospitd’s Surgical Case Review Committee during the relevant

period in 2003, 1d., T 4.

1) The Dispute over Prospective New Surgeons

In September 2000, Plaintiff began recruiting physicians for an opening in his practice. Id., T 9.
The Hospital agreed to grant an income guarantee and moving expenses to the applicant sdlected by the
Pantiff. 1d., 1 9-10. Following this hire by Plaintiff, the other surgica practice in Haywood County
aso began recruiting an additiona surgeon. Id.,  11. Raintiff, beieving the hiring of two additiond
surgeons affiliated with the Hospital would exceed North Carolina s surgeon population dengity
recommendations, wrote a letter to the competitor’ s applicant sharing these concerns. 1d., 11 12-13.
The applicant subsequently refused the competitor’s offer of employment. 1d., T 13.

Theregfter in early 2001, Plaintiff was called before the Hospitd’ s Board of Commissioners and
“chadtised for ‘meddling in Board recruiting activities”” 1d., I 14. Further, the Hospital withdrew its
offer of financia incentives and guarantees to the gpplicant who had accepted a pogition with the
Fantiff'spractice. 1d., § 15. Pantiff aso dlegesthat Dr. Lipham, who became Chief of Staff in 2003
and whose wife was actively involved in the Hospita’ s recruiting process, became openly hogtile to him

following thisincident. 1d., § 16.

2) Hospital Moratorium on Gastric Bypass Surgeries
Following complicationsin a gadtric bypass surgery procedure performed by the Plaintiff in

December 2002, and at the request of Dr. Lipham, the Hospita issued a moratorium on al gastric
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bypass surgeries by dl surgeons at the Hospitd. 1d., § 17. The Hospital also created an Ad Hoc
Committee to review al gastric bypass surgeries which had been previoudy performed. 1d., 1 19.
After three days, the moratorium was lifted for two surgeons from the Hospital’ s other affiliated

aurgica practice while it was continued for the Plaintiff. 1d.,  18. On January 4, 2003, the Plaintiff
gpplied for reingtatement and provided the Hospitd’s Medica Executive Committee (“MEC”) with a
list of dl gadtric bypass surgeries he had performed in the prior 18 months. 1d., I 20. Following a
meeting and through a letter written by Dr. Lipham dated January 15, 2003, the MEC advised the
Faintiff that the moratorium prohibiting him from performing gadiric bypass surgeries would continue.

Id., T 22.

3) Hospital Review of all Plaintiff’s Current Surgical Patientsand the Summary
Suspension of hisHospital Privileges

Dr. Lipham’s January 15, 2003, letter aso advised Plaintiff that a new Ad Hoc Committee
would be cresated to review the care provided to dl of the Plaintiff’s current surgicd patients. 1d. On
May 7, 2003, the Ad Hoc Committee reported to Dr. Lipham that it had identified two of Plantiff's
patients whose care by the Plaintiff were of concern to the Committee. 1d., § 23. Dr. Lipham then

referred one of these cases to the Surgical Review Committee for their review.? 1d.

“However, the Court notes that from the scope of the Surgical Review Committee' s May 16,
2003, recommendation, it gppears their review was much broader than asingle patient’'s case. See
Exhibit A, Letter from the Surgical Case Committeeto Dr. Harry Lipham, dated May 16,
2003, attached to Amended Complaint; see also Fayetteville | nvestors v. Commercial
Builders, Inc., 936 F.2d 1462, 1465 (4™ Cir. 1991) (“[Wherethereisa conflict] between the
bare allegations of the complaint and any exhibit attached [to the complaint] pursuant to Rule
10(c)[,] . . . theexhibit prevails.”).
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The Surgica Review Committee reviewed the patient’s care; and by letter to Dr. Lipham, cited
problems with the Plaintiff’ s pre-operative evauations, handling of surgica procedures, poor chart
documentation, lack of forthrightedness with patient’s families, recent surgica complicationsinvolving
hedlthy patients, and instances where the Plaintiff was unable to be located by nurses for extended
periods of time when he was needed for a patient’s care. Exhibit A, Letter from the Surgical Case
Committeeto Dr. Harry Lipham, dated May 16, 2003, attached to Amended Complaint, at 1-
2. The letter then reviewed two specific cases and detailed the deficient care it found the Plaintiff to
have provided. I1d., at 2. The Surgicd Review Committee concluded that “whether thisrelated to
some type of menta deterioration, his recent hedlth problems, over extension with his practice [in]
Sylva, or smply burnout, . . . [the Plaintiff’ s] care isingppropriate and far too high in number of cases
to ignore” and recommended that Plaintiff’s medica privileges be suspended. 1d., at 2-3.

Dr. Lipham reported the findings of the Surgical Review Committee to the MEC, and on May
21, 2003, the MEC recommended to the Hospital president, David Rice, that Plaintiff’s medica
privileges a the hospital be suspended. Amended Complaint, § 30. By letter dated June 12, 2003,
Rice informed the Plaintiff that his hospita privileges had been summarily suspended. Id., T 31;

Exhibit C, attached to Amended Complaint.

4) Reconsderation and Appeals
The MEC subsequently held ameeting to reconsder the summary suspension of the Plaintiff’'s
privileges. 1d., 1 32. The Plantiff wasinvited to atend the meeting and to discuss the Committee' s

concerns. 1d. Paintiff alegesthat after he discussed the case of a specific patient he left the room



6

believing the hearing was over; however, the MEC continued to discuss other concerns regarding the
Faintiff presented by the Ad Hoc Committee after Plaintiff left the meeting. 1d. The MEC decided to
uphold the summary suspension of Plaintiff’s hospitd privileges. Id.

The Plaintiff requested a hearing on the suspension of his privileges, on October 28, 2003,
pursuant to the Hospita by-laws, a Fair Hearing Committee was convened for that purpose. Id., I 33-
35. Asapart of the review, the Fair Hearing Committee heard testimony on November 5, 2003, from
Dr. Jesse Meredith, who opined that the Plaintiff has used “good surgica judgment” and those who had
participated in the decision to suspend the Plaintiff “were * not knowledgeable about the issues.””
Exhibit B, Transcript of Proceedings, In the Matter of William Kelley Braswell, M.D., dated
November 5, 2003, attached to Amended Complaint, at 139, 143. On November 20, 2003, the
Fair Hearing Committee concluded that while “there [were] legitimate and serious concerns regarding
Dr. Braswell’ s preoperative assessment and postoperative management of the cases presented, [and
there wad] [i]nadequate documentation of many caseq,] . . . the evidence did not support summary
suspension, and that other avenues of corrective action . . . could have been investigated by the [MEC]
prior to summary suspenson.” Exhibit D, Memorandum from Fair Hearing Committeeto MEC,
dated November 20, 2003, attached to Amended Complaint. The Committee aso noted the
Paintiff “was not afforded ample opportunity to respond to the alegations made prior to summary
sugpension” and “the hospitd’ s proper flow of information . . . gppeared to be lacking.” 1d.

Following the receipt of this opinion of the Fair Hearing Committee, the MEC declined to adopt
the opinion and formed an appellate committee to review the decison once again. Amended

Complaint, 1 38, 39. Therecord isnot clear whether Plaintiff was able to represent his interests
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before the Appellate Review Committee. However, Plaintiff aleges that two members of the
Committee refused to recuse themsalves which indicates to the Court that Plaintiff had some
involvement in order to request the recusds. Seeid., 11 40, 41. After completing the review, the
Appellate Review Committee recommended to continue the summary suspension of Plaintiff’s medica
privileges. 1d., T 39. On February 26, 2004, the Hospitd’ s full Board of Commissioners affirmed the
decison of the Appellate Review Committee and notified the Plaintiff of its action on March 1, 2004.
Id., 11 42, 43. The Plaintiff’s suspenson was subsequently reported to the Nationd Practitioner

Databank and the North CarolinaMedicd Board. 1d.,  43.

5) Recredentialing with WestCare Health System

In February 2004, as part of aroutine recredentiaing of the Plaintiff by WestCare Hedth
System (“WestCare’), a hospital where the Plaintiff also had surgical privileges, WestCare requested
information and records from the Defendant Hospital about the Plaintiff. Amended Complaint,  44.
Defendant responded that it would not provide any information unless the Plaintiff agreedto sgna
rdease. I1d., 1 45, 46. The Plantiff refused to Sgn the release, and because WestCare did not
receive any information, it subsequently denied the Plaintiff’ s regppointment to that hospital and
terminated Plantiff’smedicd privileges. I1d., T 47. WestCare then reported this to the National
Practitioner Database and the North Carolina Medica Board. 1d., 1 48.

On May 17, 2004, Plaintiff filed this action against Haywood County Hospital, Dr. Lipham, and
the members of the Surgicd Review Committee. Plaintiff aleged violations of his conditutiond rights

under 42 U.S.C. § 1983, namely the rights to due process and to freedom of speech. Plaintiff also
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aleged breach of contract, tortious interference with contractud relations, and defamation in violation of
date law. Defendantsfiled their motion to dismiss under Rule 12(b)(6) on July 12, 2004, and atimely

response was filed thereto. Defendant declined the opportunity to file areply brief.

[11. MOTION TO DISMISSPLAINTIFF'SSECTION 1983 CLAIM S
A. DueProcess Claim

Due process “[at its dementary leve . . . requires ‘ notice reasonably caculated, under al the
circumstances, to apprise interested parties of the pendency of the action and afford them an
opportunity to present their objections.”” Richardson v. Town of Eastover, 922 F.2d 1152, 1160
(4" Cir. 1991) (quoting Mullanev. Central Hanover Bank & Trust Co., 339 U.S. 306, 314
(1950)). Further, “animpartid decison maker is an essentid eement of due process.” Bowensv.
N.C. Dep't of Human Resources, 710 F.2d 1015, 1020 (4™ Cir. 1983). Therefore, even if
Braswell had received sufficient notice and opportunity to be heard to satisfy due process concerns, his
clam may il survive Defendant’s motion to dismissif he has sufficiently pled bias on the part of the
decision makers.

To run afoul of due process, “persona bias must sem from a source other than knowledge a
decison maker acquires from participating inacase” Simpson v. Macon County, N.C., 132
F.Supp.2d 407, 411 (W.D.N.C. 2001) (internal quotations omitted). The Supreme Court has
defined such bias as where the decision maker has a*“ substantial pecuniary interest” or competitive
interest in the decision before him. Gibson v. Berryhill, 411 U.S. 564, 579 (1973); see also,

Stiversv. Pierce, 71 F.3d 732, 742 (9" Cir. 1995) (“ The Supreme Court has held [due process
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isviolated] when [atribunal’s] members have a direct and substantial competitive interest in
the outcome of the proceedings beforethem.”). The Plantiff bears the heavy burden of proving
bias and “must overcome a presumption of honesty and integrity in those serving as adjudicators.”
Simpson, supra (internal quotations omitted).

The Court finds that, viewing the facts dleged in the amended complaint astrue, Plaintiff can
prove persond biasin violation of due process and entitling him to relief. Members of the MEC, the
Surgical Case Review Committee, and the Appellate Review Committee included among others,
surgical competitors of the Plantiff, some of which were aso involved in arecruiting dispute with the
Faintiff in previous years over the hiring of additional surgeons. Asaleged in the amended complaint,
Faintiff can prove that, given the number of surgica competitorsin the community, these physcians
good to gain financialy from the suspension of the medica privileges of one of their competitors, and
therefore, had a“ substantia pecuniary interest” in the outcome.®

Therefore, Defendant’ s motion to dismiss for failure to Sate aclaim is denied asto Plaintiff's §

1983 daim dleging violations of Plaintiff’s due process rights*

3The Court notes that to ultimately prove his due process claim based on persond bias, the
Pantiff bears a heavy burden of putting forth evidence of the presence of “actud bias or ahigh
probability of bias” Simpson, 132 F.Supp.2d at 411.

“Plaintiff also aleges he was denied proper notice and opportunity to be heard in violaion of his
right to due process. Because the Court finds that he has properly pled aviolation of his due process
rights on the grounds of bias, the Court will not address the sufficiency of notice and opportunity to be
heard provided to the Plaintiff.
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B. Firs Amendment Claim

The Paintiff aleges the Defendants violated his Firs Amendment rights by retdiating againgt
him for writing aletter to an gpplicant of ancther surgical practice sating that the gpplicant’s hiring
would exceed the State’ s recommended surgeon population dendity. In order to prove aviolation of
his right to freedom of gpeech, Plaintiff “must show first that the expressons which are aleged to have
provoked the retaliatory action relate to matters of public concern.” Huang v. Board of Governors
of Univ. of N.C., 902 F.2d 1134, 1140 (4™ Cir. 1990). “Whether an expression involves a matter of
public concern is a question of lawf[,]” which may be properly determined on a motion to dismiss under
Rule 12(b)(6). Id., see also, Huntsinger v. Board of Director of E-470 Pub. Highway Auth., 35
Fed. Appx. 749, 756 (10" Cir.), cert. denied, 537 U.S. 1029 (2002) (“[T]he motive aspects of
[the] inquiry [of whether an expression relatesto a matter of public concern] can beresolved
without evidence, on a motion to dismiss, where, as here, [the] plaintiff can prove no factsto
establish that her motive for speaking was other than personal.”).

According to the Fourth Circuit, the determination of whether Braswell’ s |etter relatesto a
matter of public concern “rests on ‘whether the public or the community islikely to be truly concerned
with or interested in the particular expression, or whether it is more properly viewed as essentidly a
private matter between employer and employee’” Edwards v. City of Goldsboro, 178 F.3d 231,
246 (4" Cir. 1999) (quoting Pickering v. Board of Educ., 391 U.S. 563, 568 (1968)). Further,
public concern involves an issue of socid, politica, or other interest to a community. Urofsky v.

Gilmore, 216 F.3d 401, 407 (4™ Cir. 2000). The determination of whether an expression is related
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to a public concern must be made while taking into account “the content, form, and context of agiven
statement, as revedled by the wholerecord.” Connick v. Myers, 461 U.S. 138, 147 (1983).

While Dr. Braswell undoubtedly had a persond interest in writing the letter to the surgicdl
gpplicant, the Court is convinced that drawing awareness to the excessive number of surgeonsin the
community, in reation to the recommended surgeon population dengity guiddines published by the
State of North Carolinag, qualifies as a matter of public concern. See Finn v. New Mexico, 249 F.3d
1241, 1248 (10" Cir., 2001) (finding that while plaintiff spoke on some personal matters, he
also mentioned matterswhich qualified the expression asreéating to public concer ns); cf.
Huntsinger, supra (finding plaintiff’s expression related solely to matters of personal concern
and, therefore, granting defendant’s motion to dismisson First Amendment claim). The State
of North Carolina presumably would not alocate its resources and publish recommendations of
surgeon population dengtiesif they did not relate to some public concern. Therefore, the Court finds
that Braswell’ s letter quaifies for protection under the First Amendment because it relates to a matter of
public concern.

Following afinding that the Plaintiff’ s expression relates to a matter of public concern, the
Faintiff must then show that the aleged retdiatory conduct by the Defendants “ deprived him of some
vauable benefit.”® Huang, supra. Not every reaction taken by an employer in response to an

employee’ s exercise of protected First Amendment rights congtitutes actionable retaiation. Suarez

5The Fourth Circuit has aso defined the second eement as “that the defendant’ s aleged
retaliatory action adversdly affected the plaintiff’s congtitutionally protected speech.” Suarez Corp.
Indus. v. McGraw, 202 F.3d 676, 686 (4" Cir. 2000).
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Corp. Indus. v. McGraw, 202 F.3d 676, 685 (4™ Cir. 2000); DiMeglio v. Haines, 45 F.3d 790,
806 (4™ Cir. 1995) (" Not every redtriction is sufficient to chill the exercise of First
Amendment rights, nor isevery restriction actionable, even if retaliatory.” ). The Fourth Circuit
has noted the genera trend of the courts in determining what conduct sustains a First Amendment claim:
apublic employer [satisfies the sandard] when it refuses to rehire an employee because

of the exercise of those rightq[;] or when it makes decisons, which relate to promation,

transfer, recall, and hiring, based on the exercise of an employee's First Amendment

rights. On the other hand, courts have declined to find that an employer's actions have

[satisfied the standard] where the employer's dleged retaiatory acts were criticiam,

false accusations, or verbd reprimands.

Suarez Corp., 202 F.3d at 686 (internal quotations and citations omitted).

If the Plaintiff’s aleged retdiatory conduct is determined to deprive the Plaintiff of avauable
benefit, in order to succeed on his dlam the Plaintiff must then show a causdl rdationship between the
expression of public concern and the retdiatory conduct dleged. Under this“rigorous’ requirement,
the Plantiff must show that ““but for’ the protected expresson the employer would not have taken the
dleged retdiatory action.” Huang, supra.

The Pantiff has aleged that in retaiation for writing the | etter to the surgica gpplicant, the
Hogpital’ s Board of Commissioners chastised him for “meddling in Board recruiting activities,” the
Hogpital’s Chief of Staff became openly hodtile to him, the Hospitdl immediately withdrew financiad
support and employment guarantees previoudy made to the Plaintiff’s progpective new surgeon, and
the Hospitd subsequently suspended dl of the Plaintiff’s medica privileges.

Under the generd rule espoused in Suarez, the Court finds the only actionable allegations of

retdiaion are the withdrawd of financid support to Plaintiff’ s prospective new surgeon and the
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suspengon of Plaintiff’s medicd privileges. Plantiff’s alegations that the Board of Commissoners
chastised him for his protected speech, or that Dr. Lipham acted with open hodtility towards him, are
mere criticism or verbd reprimands, and do not reech the level of condtituting a deprivation of a

va uable government benefit to sustain aclam under the Firs Amendment. However, Plaintiff’s other
dlegations, as pled, do satisfy this standard. The withdrawing of an offer of financid support and
employment guarantees to Plaintiff’ s prospective new surgeon could condtitute afinancia lossto the
Plantiff and hisdinic. Cf., Reiff v. Sullivan, 64 F.3d 659 (table), 1995 WL 507244, at * 3 (4™
Cir. 1995) (finding no deprivation had been alleged in part because “ Reiff has provided no
evidence of any financial or other loss suffered by him”). Additiondly there is no doubt that the
suspension of Plaintiff’s medical privileges represents a deprivation of a vauable government benefit.
Echtenkamp v. Loudon County Pub. Sch., 263 F.Supp.2d 1043, 1059 (E.D. Va. 2003)
(“[Dlismissal isclearly sufficient under thistest....”).

Viewing dl of factsin Plaintiff’ s amended complaint as true in congdering Defendant’s motion
to dismiss, Plaintiff has also pled sufficient causation as to these two dlegations to defeat Defendants
motion. Asto thewithdrawa of the Hospital’ s offer of financid support and guarantees to Plaintiff’'s
prospective new surgeon, the tempora proximity between the Plaintiff’s letter and the Hospitd’s
dleged actions, done, satisfies Plaintiff’s burden to plead causation. See Saleh v. Upadhyay, 11 Fed.
AppX. 241, 256 (4™ Cir. 2001) (“ Asto the dement of causation, the temporal proximity . . .
supportstheinferencethat [the defendants] instigated a challengeto [the plaintiff’s] tenurein

response to protected activity”). While tempora proximity is not present with regard to the aleged
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retdiatory act of suspending Plaintiff’s medid privileges® a causal relationship is pled based on the
dlegationsthat Dr. Lipham, who was particularly offended by Plantiff’ s letter given hiswife's
involvement in the Hospital’ s recruiting process, spearheaded the effort to enact the suspension. The
Court finds that Plaintiff could prove sufficient causation, given Dr. Lipham’s aleged involvement, to
sustain aclaim under section 8 1983. See Echtenkamp, 263 F.Supp.2d at 1060 (finding the
plaintiff had sufficiently pled causation, in part, because “ under the facts as alleged, [the
defendant], who appear sto have borne the brunt of plaintiff’ s [protected] criticism, [was] the

driving force behind theretaliatory actions’).

C. Absolute Immunity

Defendants claim they are entitled to absolute immunity from § 1983 lighility because of the
judicid nature of their role. Absolute immunity is generdly reserved for “judges performing judicid acts
within their jurisdiction, . . . prosecutors performing acts intimately associated with the judicia phase of
the criminal process, . . . and quasi-judicia agency officials whose duties are comparable to those of
judges or prosecutors when adequate procedural safeguards exist.” Ostrzenski v. Seigel, 177 F.3d
245, 249 (4" Cir. 1999) (inter nal quotations omitted). Because courts have often found members
of state medica disciplinary boards within the third category of those identified in Ostrzenski and, thus,
enjoying absolute immunity, the Defendants argue absolute immunity should aso be extended to

members of loca public hospita disciplinary and peer review boards.

*Aaintiff’ s letter was written in early 2001 while his medica privileges were not suspended until
June 2003.
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However, those subject to state medical disciplinary board review are afforded procedural
protections not afforded to those subject to local hospital peer review boards. See Moore v.
Gunnison Valley Hosp., 310 F.3d 1315, 1320 (10" Cir. 2002) (finding peer review process at
local public hospital was not entitled to absolute immunity). A review & the direction of a date
medica board involves direct oversight by a state agency and in many cases aright to apped to that
agency, characterigtics not found in aloca hospita peer review board. 1d. (*[The casesinvolving
state medical board peer reviews| involved direct oversight by a gover nment agency as well
asaright to appeal to that agency.”).

Further, the Supreme Court has identified severa factors for acourt to consder, where
goplicable, when determining if a party warrants absolute immunity from liability:

(8 the need to assure that the individua can perform his functions without harassment

or intimidation; (b) the presence of safeguards that reduce the need for private damages

actions as ameans of controlling uncondtitutiona conduct; (c) insulaion from politica

influence; (d) the importance of precedent; (e) the adversary nature of the process; and

(f) the correctability of error on gpped.
Cleavinger v. Saxner, 474 U.S. 193, 202 (1985) (citing Butz v. Economou, 438 U.S. 478, 512
(1978)). Examining the Cleavinger factors with regard to the facts as dleged by the Plantiff in his
amended complaint, the Court finds the peer review process provided by the Defendant Hospital lacks
important characteristics found in judicia bodies to be entitled to absolute immunity.

While the lack of absolute immunity will expose participants in the Hospitd’ s peer review
process to potentia harassment through frivolous lawsuits, the process appears to lack insulation from

political influences, adequate procedura safeguards, and adversaria characteritics typicaly found in

judicid bodies. For example, as discussed previoudy, Plaintiff has dleged persond bias of some of the



16

committee participants based on their competing practices in the small medica community of Haywood
County. Additiondly, Plaintiff aleges he was not given the opportunity to be heard on al issues
consdered during the peer review process which resulted in the sugpension of his medica privileges.
Instead, Plaintiff claims he was alowed to present evidence regarding one patient whose care was
under consideration during the process, but was not present or dlowed to be heard while other issues
were consdered. Further, while Plaintiff was afforded aright to apped his summary suspension under
the Hospitd by-laws, the MEC refused to accept the findings and recommendations of the Fair Hearing
Committee and instead created another committee, made up of some of its own members, to apped the
decision again.

Therefore, the Court finds the Defendants are not entitled to absolute immunity. See Moore,
supra (finding that the hospital’s peer review board lacked the characteristics of judicial body

to be afforded absolute immunity).

D. Qualified Immunity

In the dternative, Defendant assartsit is entitled to qudified immunity. While 8 1983 “onits
face admits of no immunitieq,] . . . [the courts] have accorded certain government officids [with] . . .
qudified immunity from suit if the tradition of immunity was so firmly rooted in the common law and was
supported by such strong policy reasons that Congress would have specifically so provided had it
wished to abolish the doctrine.” Heck v. Humphrey, 512 U.S. 477, 493 n.1 (1994) (inter nal

guotations omitted).
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Congress, in passing the Health Care Quality Improvement Act of 1986 [“HCQIA”], 42
U.S.C. 88 11101, et. seq, has recognized the srong policy reasons for granting quaified immunity from
money damages to hospitals, doctors, and others who participate in the professiona peer review
process. See, Imperial v. Suburban Hosp. Assn., Inc., 37 F.3d 1026, 1028 (4™ Cir. 1994). The
Act provides qudified immunity where the peer review activities have met the specific Sandards
imposed by the Act. See, 42 U.S.C. 8 11111(a)(1) (granting immunity wher e specified standards
of 42 U.S.C. 8 11112(a) have been met). However, Congress specificaly provided that qualified
immunity did not extend to actions for damages for violaions of the Civil Rights Act of 1964, 42
U.S.C. 88 2000e, €t. seq, and the Civil Rights Act, 42 U.S.C. 88 1981, et. seq. See, 42U.S.C. §
11111(a)(1). Therefore, under Congress explicit excluson, Defendant is not entitled to qudified
immunity with repect to Plaintiff’s § 1983 daims dleging violations of his Firs Amendment and due
processrights.” See, e.g., Austin v. McNamara, 979 F.2d 728, 733 (9" Cir. 1992) (“[42U.S.C. §
11111] excludesfrom its cover age suits brought under 42 U.S.C. 8 1983[.]”); Reyesv. Wilson
Mem'| Hosp., 102 F.Supp.2d 798, 821 (S.D. Ohio 1998) (“ Because the HCQI A does not
provide any immunity from damagesfor violations of § 1983, the Court must conclude that
HCQIA immunity does not attach to Count Two.”); Rogersv. Columbia/HCA of Cent.
Louisiana, Inc., 971 F. Supp. 229, 237 (W.D. La. 1997) (“HCQIA immunity does not shield
the defendants from liability for violating the United States Congtitution.”); Johnson v.

Greater Southeast Cmty. Hosp. Corp., 1996 WL 377147, at *4 (D.D.C. 1996) (“[42 U.S.C. §

"Defendants entitlement to qudified immunity under the HCQIA from Plantiff's state law daims
will be discussed in the next section.
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11111] excludesfrom its coverage civil rights suits brought under 42 U.S.C. 8§ 1983 or Title

VIl of the Civil RightsAct of 1964 ...").

IV. MOTION TO DISMISSPLAINTIFF'SSTATE LAW CLAIMS

A. Federal Peer Review Privilege

Paintiff has dso dleged state law clams of breach of contract, tortious interference with
contractud relaions, and defamation. Given that the Court has not dismissed Plaintiff’s § 1983 claims,
Defendant moves the Court to dismiss the sate law claims on the grounds that the Court should apply a
federa peer review privilege to dl documents related to medica peer review privileges. Defendants
argue that because Plaintiff relied on many documents that would be privileged under afedera peer
review privilege, he has not adequately pled his state law claims, and thus, they should be dismissed.

The Fourth Circuit has defined the applicable law concerning afederd peer review privilege.
See, Virmani v. Novant Health Inc., 259 F.3d 284 (4" Cir. 2001). In tha case, the Court found
that in adiscrimination claim, gpplication of afederd peer review privilege was not appropriate,
because the evidence that would be privileged was “crucid to his attempt to establish that he [had]
been the subject of disparate trestment on the basis of race and ethnicity.” 1d., at 289. The Court
found that “[t]he interest in facilitating the eradication of discrimination by providing the only evidence
that can establish its occurrence outweigh[ed] the interest in promoting candor in the medical peer
review process.” ld. However, the Court noted that in medica ma practice actions, where the clam
“arises from actions that occurred independently of the review proceedings,” the application of the

federa privilege may be more gppropriate. 1d., at 290-91.
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The Defendants argue that the due process and First Amendment clams at issuein this case are
more analogous to a medica mapractice clam than a discrimination claim, and therefore, under the
reasoning in Virmani, the federa peer review privilege should be applied. However, the Court finds
that Plaintiff’s clams at issue are more andogous to a discrimination claim, and as so, directly concern
the actions that took place during the peer review process. Plaintiff aleges that members of the peer
review committees that reviewed his patients care held persond bias towards him because they were
in direct competition with him. Additionaly, Plantiff has dleged that the peer review committees
involved in hisreview did not properly consider his explanation for the treatment decisions he made.
Faintiff’s clams directly involve the operation and procedures of the peer review committees. Likethe
Fourth Circuit in Virmani, this Court finds the interest in adjudicating Plaintiff’ s due process and First
Amendment claims outweighs the interest in facilitating candor in medica peer review proceedings.

Therefore, under Plaintiff’s claims, the Court refuses to adopt a federa medical peer review privilege.

B. Qualified Immunity under the HCQIA

While the Court has determined that the HCQIA qudified immunity is not gpplicable to
Paintiff’s § 1983 dlaims, it gill may be available to the Defendants againg the Plaintiff’ s State law
cdams. Asdiscussed infra, the HCQIA provides absolute immunity from money damages to hospitas,
doctors and others who participate in the professional peer review processes where the specified
standards of § 11112(a) have been satisfied. Section 11112(a) requires that:

aprofessond review action must be taken — (1) in the reasonable belief that the action

was in the furtherance of qudity hedth care, (2) after areasonable effort to obtain the
facts of the matter, (3) after adequate notice and hearing procedures are afforded to the
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physician involved or after such other procedures as are fair to the physician under the
circumstances, and (4) in the reasonable belief that the action was warranted by the
facts known after such reasonable effort to obtain facts and after meeting the

requirement of paragraph (3).
42 U.S.C.A. 811112(a). Viewing thefacts dleged by the Plantiff astrue, Defendants proceedings
have not met the requirements of § 11112(a). Plaintiff has dleged that he was not provided fair
procedures under the circumstances because those individuals reviewing his patient care were
personally biased againgt him.2 Therefore, the Court cannot determine that Defendants are entitled to

qudified immunity under the HCQIA & this stage in the proceedings.

C. Plaintiff’s Claims of Tortious I nterference with Contractual Relations

Plaintiff aleges that the Defendant Hospital wrongfully interfered with the Plaintiff’ s contractua
relations by refusing to send the Plaintiff’ s records to WestCare in response to a request made pursuant
to aroutine recredentiding. Asaresult, WestCare terminated Plaintiff’ s contractual medica privileges
and Plaintiff was unable to fulfill his contracts with his patients &t WestCare. The Defendant Hospital
responds that it had no duty under state or federa law to send the hospital records and, therefore, did
not act unlawfully.

Under North Carolinalaw, to state a claim for tortious interference with contract, a plaintiff
must dlege the following dements

“(1) avalid contract between the plaintiff and a third person which confers upon the
plaintiff a contractud right againgt athird person; (2) the defendant knows of the

8Further, Plaintiff has aleged he was not given proper notice and the opportunity to be heard on
al the matters consdered by the Defendant Hospital in summarily suspending his medica privileges.
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contract; (3) the defendant intentionally induces the third person not to perform the

contract; (4) and in doing so acts without judtification; (5) resulting in actud damage to

plantiff.”

Holroyd v. Montgomery County, ~ SEE.2d _ , 2004 WL 2935723, at *5 (N.C. App. 2004)
(quoting United Labs., Inc. v. Kuykendall, 322 N.C. 643, 661, 370 S.E.2d 375, 387 (1988)). To
prove the interference was made without justification, “the action must indicate no motive for
interference other than malice” Area Landscaping, L.L.C. v. Glaxo-Wellcome, Inc., 160 N.C.
App. 520, 523, 586 S.E.2d 507, 510 (2003) (internal quotations omitted). Mdicein this sense
“does not import ill will, but refers to an interference with design of injury to plaintiff[] or ganing some
advantage a [his] expense” Walker v. Sloan, 137 N.C. App. 387, 393, 529 S.E.2d 236, 241-42
(2000) (quoting Coleman v. Whisnant, 225 N.C. 494, 506, 35 S.E.2d 647, 656 (1945)).

Faintiff has aleged the Defendant Hospitd acted maicioudy by sating it would only send
Plaintiff’ s records to WestCare if the Plaintiff signed arelease of dl daims against the Hospitd.°
Paintiff aleged that under the terms of the release, he would have been required to give up dl clams
including those for violation of his Firsd Amendment and due processrights. However, the actud terms
of the release, attached to the Plaintiff’s amended complaint, are not nearly asbroad. See Chalal v.
Northwest Med. Cen., Inc., 147 F.Supp.2d 1160, 1178 n.10 (N.D. Ala. 2000) (cursory reading

of therelease showed the court it was a limited release of claimsrelated to the sending of the

letter of reference and not a general release asthe plaintiff claimed). The release instead only

The proposed release would have released the Hospital from al claims “related to or in
anyway connected with the furnishing of the Requested Information to WestCare, Inc.” Exhibit F,
attached to Plaintiff’s Amended Complaint.
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incorporates those claims “related to or in anyway connected with the furnishing of the Requested
Information to WestCare, Inc.” Exhibit F, attached to Plaintiff’s Amended Complaint. Theplan
language of the rdease limitsiits gpplicability only to those clams the Plaintiff could assert associated
with the Hospitd’ s reporting of Plaintiff’s recordsto WestCare. For example, it would not extend to
release the Defendant Hospitd from Plaintiff’s clams for violations of his due process and First
Amendment rights, discussed infra, as Plaintiff aleges, because these claims are not connected in any
way with the records requested. Where thereis a conflict * between the bare alegations of the
complaint and any exhibit attached [to the complaint] pursuant to Rule 10(c)[,] . . . the exhibit

prevals” Fayetteville Investors, supra. Given the Plantiff has not aleged the Defendant Hospitd
had an affirmative duty to send the records to WestCare, and in light of the negative nature of the report
and the Hospita’ s potentid exposure to liability, the Court finds the Plaintiff has not properly aleged
that the Defendant Hospital acted without judtification in refusing to send the records without a sgned
release from Plantiff. See Chalal, supra (finding hospital had no duty to send letter of reference
and arefusal to do so without first obtaining a release for claims associated with the letter was
justified). Therefore, Plaintiff has not sufficiently pled aclaim of tortious interference with contractua

relations and Defendants motion to dismissis granted asto thisclam.

D. Plaintiff’'s Other State Law Claims
Outside of Defendant’s arguments for afederd peer review privilege or some form of immunity,

which were not accepted by the Court, Defendants motion to dismiss does not assert other grounds to
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dismiss Plaintiff’'s additiond state law claims of breach of contract and defamation. Therefore,

Defendants motion to dismiss is denied with regard to these clams.

IV. ORDER

IT IS, THEREFORE, ORDERED that Defendants motion to dismiss with regard to
Maintiff’s § 1983 clams and his state law clams for defamation and breach of contract is hereby
DENIED.

IT ISFURTHER ORDERED tha Defendants mation to dismiss with regard to Plaintiff’s
clam for tortious interference with contractud relationsis hereby GRANTED, and such clams are
hereby DISMISSED WITH PREJUDICE.

Defendants are directed to file responsive pleadings within 20 days from entry of this Order.

THI S the 14th day of January, 2005.

LACY H. THORNBURG
UNITED STATESDISTRICT COURT JUDGE



