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BEFORE: COMVBS and TACKETT, Judges; and M LLER, Senior Judge.?
COMBS, JUDCE. The Calloway County Fiscal Court (Fiscal Court)
appeals froman O der and Judgnent of the Calloway Circuit Court

denying its conplaint for declaratory and injunctive relief.

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.



The Fiscal Court chall enged the acts of the Board of
Comm ssioners of the Murray-Cal |l oway County Public Hospital (the
Hospital), in creating and appropriating funds for Community
Heal t hcare Foundation, Inc. (the Foundation), as violating § 179
of the Kentucky Constitution. Review ng cross-notions for
summary judgnent, the circuit court found no constitutiona
violation in the Hospital’s creation and funding of the private
corporation. W conclude that the court erred in determning
that the Hospital was authorized to delegate its public duties
to a private entity or to transfer public funds to the
Foundation wi thout the approval of the Fiscal Court. Therefore,
we vacate and renand.

The facts relevant to this controversy are not in
di spute. The Hospital is a public, non-profit corporation,
created in the 1960's by joint action of the Gty of Murray and
the Call oway County Fiscal Court with public funds pursuant to
KRS? Chapter 273. The Hospital’s Bylaws provide that its affairs
shall be managed by a Board conprised of the follow ng nenbers:
t he County Judge/ Executive of Calloway County; the Mayor of
Murray; the Chief of the Hospital’s nedical staff; and eight
citizens with staggered four-year terns, nom nated by a

conmttee of city and county officials.

2 Kentucky Revi sed Statutes.



The Hospital now sustains itself by revenues fromits
i nternal operations. However, the Fiscal Court and City of
Murray initially raised nonies for the acquisition of the
Hospi tal through revenue bonds funded by | ocal taxes.
Furthernore, the Hospital acknow edges that both the city and
county have lent their credit to support the issuance of revenue
bonds (which remai n outstanding) for meking inprovenents to the
Hospi t al .

In 1997, after exploring various alternatives for its
corporate organi zation, the Hospital created the Foundati on.
The boards of the two entities have only two nenbers in common.
Thus, although the City of Murray and the Fiscal Court contro
t he nenbership of the Hospital’s board, they do not retain such
control over the Foundati on.

The record does not disclose the reason for the
Hospital’s re-structuring of its corporate organi zation or why
it delegated certain of its activities to the Foundation. In
its brief, the Hospital states that:

t he Foundation was established to solicit

and recei ve donated noney and property for

the Hospital and to conduct rel ated

heal t hcare-oriented activities.

(Appel lee’s brief at p. 3). The Fiscal Court contends that the

Hospital in reality sought to avoid public accountability and to



circunvent the application of Kentucky's Open Meetings and Open
Records Laws.?®

Regardl ess of its notives, the Hospital initially
funded the Foundation with nore than $1.35 million derived from
various sources -- including a testanentary bequest to the
Hospital. [In 1998, the Hospital voted to give 5%of its net
profits to the Foundation. In 2000, the Hospital again
transferred significant other nonies to the Foundation. 1In all

nore than $3, 000,000 in public funds have been transferred to

t he Foundati on.

The Fiscal Court raised and formally registered
objections as to the Hospital’s re-structuring efforts —-
especially wwth respect to its divestiture and re-allocation of
public funds. On May 3, 2000, the Calloway County Attorney
advi sed the Fiscal Court that he believed that the Hospital’s
actions were illegal. On July 24, 2000, after a public hearing,
the Fiscal Court adopted a resolution that provides in rel evant
part as foll ows:

WHEREAS, the Hospital’s Board has created a

private 501(c)(3) corporation known as the

Communi ty Heal t hcare Foundation; and

WHEREAS, the Board of Conm ssioners of the
Mur ray- Cal | oway County Public Hospital has

®1In their answer to the conplaint, the Hospital and Foundation
admitted that the Foundati on was not subject to the Kentucky Open
Records and Open Meetings Laws. However, they denied that avoi dance
of those |aws was the “sol e purpose in establishing the Foundation.”
(Enmphasi s added.)



transferred or has set aside for transfer
over $1,350,000 of its assets to the
Communi ty Heal t hcare Foundati on; and

VWHEREAS, it appears that the intent of the
Hospital Board is to transfer other assets
and nonies of the Hospital to said private
Foundati on; and

WHEREAS, it is the finding of the Call oway
County Fiscal Court that the transfer of
said assets is not in the public interest
and does not serve a public purpose in
violation of Section 179 of the Kentucky
Consti tution.

The adoption of the resolution did not end the
controversy. The Hospital responded by voting to “request” that
the Fiscal Court file suit against it. Consequently, the Fisca
Court accepted the invitation and conmenced the underlying
action on May 16, 2001.

After the pleadings were closed, both the Fiscal Court
and the Hospital noved for summary judgnent. In ruling in favor
of the Hospital, the Calloway Circuit Court determned that its
actions in creating and fundi ng the Foundati on were authori zed
by KRS Chapter 273.

Because the Hospital is a non-stock,

non-profit corporation established under KRS

Chapter 273, it is governed by the

provi sions of KRS Chapter 273, which

aut hori zes non-profit corporations to “use

and deal in and with . . . interests in

ot her donestic or foreign
corporations,” “to nmake donations for the
public welfare or for charitabl e purposes”

and “to have and exercise all powers
necessary or convenient to effect any or al
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of the purposes for which the corporation is

organi zed.” KRS 273.171. These provisions

aut hori ze the Hospital’'s actions.

The Fiscal Court had argued that the Hospital’s
transfer of public funds to the Foundation offended Section 179
of the Kentucky Constitution. |In addressing that argunent, the
trial court cited nunerous cases in which the transfer of public

funds to private corporations had been upheld. It relied upon

t he Kentucky Supreme Court cases, Hayes v. State Property and

Bui | dings Conm, Ky., 731 S.W2d 797 (1987) and Dannhei ser v.

City of Henderson, Ky., 4 S.W3d 542, 545 (1999), for the

proposition that as |long as public noney is being spent for a
“val id public purpose,” Section 179 of the Constitution is not
vi ol at ed.

The circuit court also determned that the resol ution
of the Fiscal Court condemming the transfer of public funds to
t he Foundation was of no significance. Instead, it concluded as
a matter of |law that the Foundation serves a public purpose,
attributing the public purpose clearly underlying the Hospital
to extend by analogy to its corporate creation:

[I]f the Hospital was established to serve

publ i c purposes (which appears indisputable

since it was established by the City and

County pursuant to KRS chapter 58, which

relates to public projects sponsored by

| ocal governnents), then the Foundati on
itself serves the sane public purpose.



There are few activities that have a cl earer
link to public welfare than health care
facilities.

In its appeal, the Fiscal Court contends that the
trial court msinterpreted the body of case lawinvolved in its
anal ysis of 8 179 of the Kentucky Constitution, which provides:

The General Assenbly shall not authorize any

county, or subdivision thereof, city, town,

or incorporated district to becone a

st ockhol der in any conpany, association or

corporation, or to obtain or appropriate

money for, or to loan its credit to, any

corporation, association or individual.

The purpose of this constitutional provision was articulated in

City of Louisville Minicipal Housing Conmm ssion v. Public

Housi ng Admi ni stration, Ky., 261 S.W2d 286, 288 (1953), as

foll ows:

It is apparent that section 179 was enacted
in order to place upon |ocal governnental
units the sane general restrictions inposed
upon the Commonwealth itself by section 177.
The purpose behind both sections was to
prevent |ocal and state tax revenues from
bei ng diverted from normal governnent a
channel s. (Enphasis added.)

The Fiscal Court argues that the cases cited by the
appel l ees and relied upon by the trial court involve

ci rcunst ances where a |l egislative body has appropriated public

funds and has associated itself with a private entity having a
public purpose. It does not disagree with the court’s genera

observation that 8 179 is not violated by the transfer of public
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funds to a private entity if a public purpose is to be
acconpl i shed. However, in its resolution, the Fiscal Court had
made a formal pronouncenent and finding that the Foundation did
not serve a valid public purpose. It contends that it has the
exclusive authority to nmake such a determ nation as a
| egi sl ative body.

The Hospital counters by arguing that § 179 is not an
i npedi ment to its proposal to transfer funds and to del egate
sonme of its duties to the Foundation. Because the Foundation
was designed to assist the Hospital in its mssion of providing
health care, the Hospital contends that the Foundation (by
definition and as a matter of law) qualifies as having a public
purpose and is thereby entitled to receive public funds. It
al so argues that it is well established that a hospital “may use
a separate, private corporation as a vehicle for the
acconpl i shnment of its public purpose.” (Appellee’'s brief, at p.
8.) In support of its argunent that the Foundation constitutes
a legitimte public purpose, the Hospital enphasizes the fact
t hat the Foundati on has been recogni zed by the Internal Revenue
Service as a charitable corporation.

Nonet hel ess, we are not persuaded that the process
enpl oyed by the Hospital is constitutional. The Fiscal Court is
correct in arguing that the Hospital is not vested with the

authority to determ ne what constitutes a “public purpose” with
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respect to the proper use of public funds. It relies on the

venerabl e ol d case of Hager v. Kentucky Children’s Hone Society,

119 Ky. 235, 83 S.W 605 (1904):

These authorities clearly settle that
the vital point in all such appropriations
is whether the purpose is public; and that,
if it is, it does not matter whether the
agency through which it is dispensed is
public or is not; that the appropriation is
not made for the agency, but for the object
which it serves; the test is in the end, not
in the neans. The limtation put upon the
state governnent by the people is as to what
things it may collect taxes fromthemfor,
to which it nmay apply their property through
taxation; not upon the neans by which or
through which it will doit. It may well
and wisely be left to the Legislature to say
how it will dispense the state’'s charities.
Varyi ng conditions, inproved nethods of
treatment, changi ng circunstances affecting
the ability of the people to provide for
such charges, all bear upon the |egislative
di scretion, and doubtless find a proper
application in the nmeasures finally adopted
by that body. Yet back of all that nust
exi st the power to do the thing in question—
the power to make the provision. It is this
power al one that the courts can deal wth,
and then only to the extent of determ ning
whether it exists. Wether it is exercised,
and how exercised, are manifestly matters of
excl usive | egislative discretion.

Id., 83 SSW at 608-09. (Enphasis added.)

Hager hol ds that |ocal governments nay di spense funds
t hrough a nunici pal corporation such as the Hospital. However,
a consistent thread running through Hager and its progeny is

that all of these cases involve |egislative appropriations for




private endeavors. The power to “di spense the state’'s
charities” is one “of exclusive |egislative discretion.” |d.
(Enphasi s added.)

Al t hough the courts have the final word on what
constitutes a “valid public purpose,” that issue does not becone
ripe for a court’s adjudication until there first has been a

| egi sl ative decision to undertake the expenditure. See also,

I ndustrial Devel opnent Authority v. Eastern Kentucky Regi ona

Pl anni ng Comm ssion, Ky., 332 S.W2d 274, 276 (1960), quoting

Shean v. Ednonds, 89 Ca. App.2d 315, 200 P.2d 879, 885, for the

proposition that “[t]he determ nation of what constitutes a
public purpose is primarily a matter for |egislative discretion
.” Consequently, we hold that the trial court erred in
failing to recognize the binding |legal effect of the Fisca
Court’s resolution and in failing to defer to its determ nation

(as the only legislative body involved) that funding the

Foundation did not constitute a public purpose.

The Hospital was created by the City of Murray and
Cal l oway County to provide health care, and it functions as
their agent in providing that service. For nearly forty years,
those two governnmental entities had little or no objection to
the Hospital’ s managenent of its affairs. However, that |engthy
period of harnoni ous supervision does not vitiate the reality of

governmental control of the Hospital and its assets. The
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Hospital argues otherw se, however, citing Knox County Fisca

Court v. Knox County Ceneral Hospital, Inc., Ky.App., 528 S. W2d

672, 675 (1975), for the proposition that it is a “separate

| egal entity” fromthe county and that its powers are “derived

fromits articles of incorporation and the general statutes

(principally KRS Ch. 273) applicable to nonprofit corporations.”
We have exam ned both the Hospital’s Articles of

I ncorporation and KRS Chapter 273. W find no indication in

ei ther source that the Hospital is enpowered to formand fund a

separate corporation -— nor it is authorized to divest itself of

public funds in order to place themin the repository of a

private corporation. The Hospital also recites the oni ssion of

the Fiscal Court to insert its veto power into the Hospital’s

Articles of Incorporation. However, Knox provides no confort or

support on that point:

A fiscal court may sell or |ease property
for the purpose of being operated as a
hospital, but if it is to be a county
hospital it rmust remain under control of the
governi ng body directly responsible to the
county electorate, which is the fisca
court. . . . To the extent that it cannot
override the governing body of the hospital
it has given away its power, and that is
what it cannot legally do. (Enphasis
added. )

Id. at 674. Knox essentially finds the veto power both inplied

and inherent in the nature of the relationship between the

Fiscal Court and the Hospital. It specifically finds that the
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governmental entity creating the Hospital cannot abdicate its

vet o power over the Hospital’s managerial functions.

As in the case before us, the Knox County Hospital, a
nonprofit corporation created during the sanme era as the Mirray-
Cal | oway County Hospital, was managed for many years by a board
appoi nted by the Knox County Fiscal Court. Wen a dispute arose
some time later, the Knox County Hospital argued that the fisca
court did not have veto power over its managenent deci sions.

Li ke the appellee in this case, the Knox County Hospital
initially prevailed over the fiscal court in circuit court.
However, this Court held in Knox that the fiscal court was
entitled to assune the managenent of the hospital and to
“termnate its control by [the] directors . . . .” |Id. at 672.
Thus, the Hospital in this case has wholly m sconstrued its

entitlement to rely on Knox. Knox instead reinforces our

hol ding that the ultimate control of the public Hospital renains
subject to the Fiscal Court and that the Hospital’s action in
form ng the Foundation was an ultra vires usurpation of the
authority of the Calloway County Fiscal Court.

The judgnent of the Calloway Circuit Court is vacated,
and this matter is remanded for further proceedi ngs consi stent
with this opinion.

ALL CONCUR
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