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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

DR. JOHN CHOMER,
Hantiff,

VS, 1:03-CV-0733 SEB-VSS
LOGANSPORT MEMORIAL HOSPITAL and

LOGAN EMERGENCY PHYSICIANS,
Defendants.

N N N N N N N N

ENTRY DENYING DEFENDANTS MOTION TO DISMISS
Defendants Logansport Memoria Hospital and Logan Emergency Physicians have moved to
dismiss Plaintiff Dr. John Chomer’s Complaint pursuant to Federad Rule of Civil Procedure 12(b)(6).
Defendants argue that Plaintiff has failed to Sate a claim upon which relief may be granted ether for
retaiation under the False Claims Act or for tortious interference with contract under Indianalaw. For
the reasons stated below, we DENY Defendants Mation to Dismiss.

Factua Backaround

Faintiff, Dr. John Chomer (“Plaintiff”), is an emergency room physician and an Indiana resdent.
Compl. 111, 2, 7. In March 2002, he entered into a contract with NES Hedlthcare Group (“NES’).
Id. 6. NES subsequently leased Plaintiff to Defendants, Logansport Memoria Hospital (“Hospita”)
and Logan Emergency Physcians (“LEP,” collectively “Defendants’), which served asjoint employers
of Pantiff. 1d. 1 7-8. At al timesrelevant to this complaint, Plaintiff’s work performance met
Defendants’ |egitimate expectations. 1d. 1 10.

In or about May 2002, Plaintiff told Medicaid/Medicare patients that “it was inappropriate for



them to come to the emergency room for colds and non-emergency medica conditions.” Informing
Plaintiff’s belief of the ingppropriateness of such behavior was his understanding of 42 U.S.C. 88
1320a-7 and 1320c-5, which make it unlawful for a physician or medica facility to provide medicaly
unnecessary hedlthcare services to Medicaid/Medicare patients. Compl. § 11.

LEP Presdent Lazo Krszenski (“Krszenski”) told Plaintiff to stop telling Medicaid/Medicare
patients that it was ingppropriate for them to come to the emergency room for colds and non-
emergency medica conditions. Plaintiff responded that federd law required that he deter and report
abuse of the Medicad/Medicare system. “Krszenski retorted that LEP was ‘trying to get the numbers
up’ and that Chomer ‘was taking money out of [its] pocket.”” Compl. 12. Undeterred, in August
2002, Paintiff reported what he believed to be Medicaid/Medicare abuse and fraud to the Indiana
Family and Socid Services Adminidration (“IFSSA”). Id. 113. When, in September 2002, IFSSA
telephoned Paintiff to discuss his complaint, the conversation was overheard and reported to
Krszenski. Id. 1 14.

Krszenski warned Plaintiff never again to file an abuse or fraud complaint. Plaintiff, however,
was resolute in his belief that federd law required that he report such abuses. In response, Krszenski
“yeled that hedidn’t ‘care and that Plaintiff would ‘never do that again.’” Compl. 115. About this
time, the Hospitd and LEP removed Faintiff from the emergency room schedule, thereby terminating
his employment with them. Id. 18. Subsequently, NES aso terminated its contract with Plaintiff. 1d.
1 19.

Haintiff filed his complaint in this court on May 16, 2003, dleging violations of the whistle-

blower provison of the False Clams Act and Indianatort law. We have origind federa question
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jurisdiction over Plaintiff’s FCA dam under 31 U.S.C. § 3730 and supplementd jurisdiction over his
state tort claim under 28 U.S.C. § 1367(a).
Legd Andyss
A party moving to dismiss an action pursuant to Federd Rule of Civil Procedure 12(b)(6) bears
aweghty burden. It must show that the pleadings themsdlvesfall to provide abasisfor any clam for

relief under any st of facts. Ed Miniat, Inc. v. Globe Life Ins. Group Inc., 805 F.2d 732, 733 (7th Cir.

1986), cert. denied, 482 U.S. 915 (1987). Asapractica matter, adismissa under Rule 12(b)(6) is
likely to be granted only in the unusud case in which a plaintiff includes alegations that show on the face

of the complaint that thereis some insuperable bar to rdief. Owner-Operator Indep. Drivers Assn v.

Mayflower Trangt, Inc., 161 F. Supp. 2d 948, 950-51 (S.D.Ind. 2001) (quoting 5A Charles A.

Wright and Arthur R. Miller, Federd Practice & Procedure: Civil § 1357). On aRule 12(b)(6)
motion, we treat al well-pleaded factual alegations as true, and we construe al inferences that
reasonably may be drawn from those facts in alight most favorable to the party opposing the maotion,

FMantiff inthiscase. Szumny v. Am. Gen. Fin., 246 F.3d 1065, 1067 (7th Cir. 2001); Latuszkin v.

City of Chicago, 250 F.3d 502, 504 (7th Cir. 2001).

In his complaint, Plaintiff asserts againgt Defendants a retdiation claim under the False Clams
Act (“FCA”), 31 U.S.C. § 3730(h), aswell asagate law clam for tortious interference with a
contractud relaionship. Defendants move to dismiss Plantiff’s complaint arguing that Plaintiff hasfailed
to state a cause of action upon which relief may be granted because Plantiff has not satisfied the
esentiad dements of either dlaim.

False Claims Act
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In generd, the FCA holds “any person” who “knowingly presents, or causes to be presented,
to an officer or employee of the United States Government ... afdse or fraudulent clam for payment or
goprovd” lidble for civil pendties. 31 U.S.C. § 3729(a)(1). Although the Attorney Generd may sue to
enforce the FCA, so may a private person, known as arelator, in aqui tam action brought “in the
name of the Government,” but with the hope of sharing in any recovery. 31 U.S.C. § 3730(b). Cook

County, Ill. v. U.S ex rel. Chandler, 123 S.Ct. 1239, 1242-43 (2003).

Atissuein this caseisthe FCA whistle-blower provison, 31 U.S.C. § 3730(h), which provides
in pertinent part:

Any employee who is discharged, demoted, suspended, threatened, harassed, or in any other

manner discriminated againg in terms and conditions of employment by his or her employer

because of lawful acts done by the employee on behdf of the employee or othersin furtherance

of an action under this section, including investigation for, initiation of, tesimony for, or

assigtancein an action filed or to be filed under this section, shall be entitled to dl relief
necessary to make the employee whole.

Such rdief includes reingtatement, double back pay with interest, “and compensation for any specia
damages sustained as aresult of the discrimination, including litigation costs and reasonable attorneys

fees” 31 U.S.C. § 3730(h); Brandon v. Anesthesa & Pain Mgmt. Assocs., Ltd., 277 F.3d 936, 943-

44 (7" Cir. 2002).

To date a cause of action againgt Defendants under § 3730(h), Plaintiff must show that: (1) his
actions were taken “in furtherance of” an FCA enforcement action and were therefore protected by the
gatute; (2) the employer had knowledge that he was engaged in this protected conduct; and (3) the

discharge was motivated, at least in part, by the protected conduct. Brandon, 277 F.3d at 944.

Defendants argue that Plaintiff has failed to state a claim under § 3730(h) because, as a threshold



meatter, Plaintiff’ s actions were unlawful and therefore not protected by the FCA whistle-blower

provision.

Paintiff dlegesthat he “informed” Medicaid/Medicare patients that “it was inappropriate for
them to come to the emergency room for colds and non-emergency medical conditions.” He argues
that 42 U.S.C. 88 1320a-7 and 1320c-5 prohibit a physician or medicd facility from rendering
medically unnecessary hedthcare services to Medicaid and/or Medicare patients, and that he reported
Defendants provision of these dlegedly unnecessary services and their dleged defrauding of Medicare
tothe IFSSA. Compl. §11. Defendants, on the other hand, contend that the Emergency Medica
Treatment and Active Labor Act (“EMTALA”), 42 U.S.C. § 1395dd, requires hospital emergency
departments, and the physicians practicing in those departments, to provide a medica screening to any
individual who presents to the emergency department requesting an examination or trestment.
Moreover, Defendants argue that the alegedly medicaly unnecessary and fraudulent acts, the screening

examinations, reported by Plaintiff are the same acts as those required by EMTALA.

In assarting that Plaintiff confused the term “non-emergent” with the term “medicaly
unnecessary,” and therefore, that he was in error when he reported what he believed to be
Medicaid/Medicare fraud to the IFSSA, Defendants rely on facts not explicitly stated in the complaint.
Plaintiff has not aleged that he refused to trest Medicaid/Medicare patients presenting to the emergency
department, or that he delayed treating them in favor of insured patients. Rather, he dleges only that he
informed Medicaid/Medicare patients that “it was ingppropriate for them to come to the emergency

room for colds and non-emergency medica conditions” EMTALA prohibits refusa of trestment, not



any reporting of alegedly medically unnecessary services. Determining what acts congtitute protected

activity under the FCA is afact-specific inquiry. Decalonnev. G.I. Consultants, Inc., 197 F. Supp. 2d

1126, 1133 (N.D. Ind. 2002). Asthe facts of this case have not been developed, Defendant’s
argument that Plaintiff’s acts were unlawful are premature Accordingly, we turn instead to the

question of whether Flaintiff’ s actions were taken “in furtherance of” an FCA enforcement action.

The FCA protects “investigation for, initiation of, testimony or assistance” in furtherance of an

FCA enforcement action “filed or to befiled.” See 31 U.S.C. § 3630(h). In Ned v. Honeywell, 33

F.3d 860 (7" Cir. 1994), the Seventh Circuit “defined an ‘action’ under § 3730(h) to include Situations
inwhich aqui tam actionisa‘digtinct possibility’ or ‘litigation could be filed legitimatdy--that is,
consstently with Fed.R.Civ.P. 11."” Brandon, 277 F.3d at 944, guating Neal, 33 F.3d at 864. The
Neal court did not, however, define “in furtherance of” or otherwise describe the actions the employee
must have taken in rdaion to the possibility of litigation. Courtsinterpret the “to befiled” phrase of §

3730(h) “to mean the equivaent of an action that reasonably could befiled.” U.S. ex rdl. Yesudian v.

! Notice pleading under Federa Rule of Civil Procedure 8(a) “relies on libera discovery rules
and summary judgment motions to define disputed facts and issues and to digpose of unmeritorious
dams” Indep. Disgtrib. Co-op. USA v. Advanced Ins. Brokerage of Am., Inc., 264 F. Supp. 2d 796,
800 (S.D.Ind. 2003) guoting Swierkiewicz v. SoremaN.A., 534 U.S. 506, 512 (2002). We
recognize that Defendants could have had any number of reasons for wanting to curtail Plaintiff’s
comments to patients presenting to the emergency department with non-emergent, but perhaps
medicaly necessary, conditions. For example, ordinarily it is the hospital staff, not the patient, who
must decide the gppropriate place and course of trestment for the patient’s condition. In addition, it
seems plausible that Defendants may have felt that a more gppropriate audience for Plaintiff’s concerns
would have been hospitd administrators or even the hospital board because those people would have
been in apogtion to affect achange in policy. Plantiff aleges that Defendants reason for slencing him
was to perpetuate fraud on the Medicaid/Medicare system. This alegation may ultimately prove true.
In any event, Plaintiff bears the burden of proof on thisissue, and a this juncture in the litigation, thereis
no reason to prevent him from trying to meet it.
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Howard Univ., 153 F.3d 731, 741 (D.C. Cir. 1998).

Although Paintiff did not thresten specificdly to fileaqui tam action, he threatened to report
and did actually report the Defendants dlegedly fraudulent conduct to the IFSSA before he was
discharged. IFSSA, inturn, caled Plantiff to follow up on his complaint. “[Supplying information that
sets off an investigation” qudifies as an action in furtherance of an FCA enforcement action to be filed.
See Neal, 33 F.3d a 864. Therefore, we conclude that Plaintiff has dleged facts describing actsin
furtherance of an FCA enforcement action.

Next, Plaintiff must dlege facts that show that the employer had knowledge that he was
engaged in this protected conduct. In Brandon, the Seventh Circuit asked whether any of the actions
taken by the plaintiff placed the defendant on notice of the “distinct possbility” of aqui tam action. Id.
at 945. Notice may be accomplished by “ characterizing the employer’ s conduct asillegd or fraudulent

or recommending that legal counsdl becomeinvolved.” Eberhardt v. Integrated Design & Condlr., Inc.,

167 F.3d 861, 868 (4™ Cir. 1999). In this case, in response to LEP President Krszenski’s order to
stop telling patients not to come to the emergency department with colds and non-emergency medicd
conditions, Plaintiff told Krszenski that “federd law required that he deter and report abuse of the
Medicad/Medicare system.” Furthermore, when Krszenski told Plaintiff never again to file an abuse or
fraud complaint, Plaintiff stated that he would continue to report any future abuses. At least arguably,
astha isasfar aswe go in making a Rule 12(b)(6) ruling, such facts demondtrate that Defendants had
notice of the “digtinct posshility” of aqui tam action.

Findly, Plantiff must dlege facts showing that the discharge was motivated, a least in part, by

the protected conduct. Plaintiff contendsthat his“work performance met the legitimate expectations of
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[Defendantg] at dl rlevant times.” After he told Krszenski that he would continue to report the aleged
Medicare/Medicad fraud, however, Defendants dlegedly removed Plantiff from the work schedule,
thereby terminating his employment with Defendants. Such facts, if true, would tend to show the
discharge was motivated, at least in part, by the protected conduct. Therefore, we find that Plaintiff has
dleged facts sufficient to state a claim for relief under FCA 8 3730(h).
Tortious I nterference with Contract

To gtate a clam for tortious interference with a contractua relationship under Indianalaw,
Paintiff must dlege the following e ements: (1) the existence of avalid and enforceable contract; (2)
defendant's knowledge of the existence of the contract; (3) defendant's intentiona inducement of breach

of the contract; (4) the absence of judtification; and (5) resulting damages. Ind. Hedth Centers, Inc. v.

Cardind Hedlth Sys, Inc., 774 N.E.2d 992, 1000 (Ind. Ct. App. 2002) dting Winkler v. V.G. Reed

& Sons, Inc., 638 N.E.2d 1228 (Ind.1994).

Paintiff alegesthat he had avaid contract with NES Hedlthcare Group, which leased him as
an employee to Defendants, Hospitd and LEP. As such, Defendants had knowledge of Plaintiff’s
contract with NES. Plaintiff contends that Defendants intentiondly interfered with Plaintiff’ s contractud
relationship with NES when they removed Plaintiff from their emergency room schedule, thereby
terminating Plaintiff’ s employment with Defendants and causing NES, too, to end its contract with
Paintiff. Asdated above, Plantiff alegesthat his work performance met the legitimate expectations of
Defendants Hospitd and LEP at dl reevant times, and therefore, that Defendants were not judtified in
firing him. Findly, Plantiff asserts that he has suffered damages from Defendants' adleged tortious

interference, including job termination, lost wages and benefits, and attorney fees.

-8-



Defendants chalenge the “aosence of judtification” dement of Plaintiff’s clam, arguing, as they
did above, that Plaintiff’s actions were illegad under EMTALA, and therefore, that Defendants were
justified in firing him on that ground. For the reasons discussed above, however, we conclude that the
dlegationsin the complaint do not establish the factua basis for such an argument. Accordingly, we
find that Plaintiff has stated a clam for tortious interference with a contractud relaionship.

Because we determine that Plaintiff has dleged facts sufficient to state a claim for relief under
FCA 8 3730(h) and to state a claim for tortious interference with contract under Indiana state law, we
DENY Defendants Motion to Dismiss.

Condlusion

Defendants Hospitd and LEP moved to dismissthis action, arguing that Plaintiff hasfailed to
date a cause of action upon which relief may be granted because Plaintiff has not satisfied the essentia
eements either of aclaim for retdiation under the False Claims Act or of aclaim for tortious
interference with contract under Indiana state law. For the reasons explained above, however, we find
that Plaintiff has stated claims upon which relief may be granted for both retdiation and tortious

interference with contract. Accordingly, Defendants Motion to Dismissis DENIED.

It is so ORDERED this day of November 2003.

SARAH EVANS BARKER, JUDGE

United States District Court
Southern Didtrict of Indiana
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