IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE WESTERN DISTRICT OF NORTH CAROLINA
BRYSON CITY DIVISION

CIVIL NO. 2:03CV25

RICHARD FRAZIER, JR.,

Plaintiff,

ORDER OF DISMISSAL

ANGEL MEDICAL CENTER, a
corporation; EXECUTIVE RISK
INDEMNITY INSURANCE CO., INC,,
Policy No. 8168-5451; NEL SON P.
DAVIS, M.D.; BRUCE PORTNER, M .D.;)
CHRISTEEN KAGA, M .D.; GILBERTO)
ROBELS, M.D.; SCOTT M. PETTY, )
M.D.; UNKNOWN AND UNNAMED )
JOHN AND JANE DOES; PRIVATE )
)
)
)

)
)
)
)
Vs. ) MEMORANDUM AND
)
)
)
)
)

MEDICAL CORPORATION or
PHY SICIANS PROFESSIONAL
CORPORATION, ther insurer and
unknown entity to be named when )
known to Plaintiff,

Defendants.

N N N N

THISMATTER is before the Court on the following motions:

1. the mation to strike and dismiss of Defendant Angel Medica Center (Angd), filed April 14,
2003, and amended April 17, 2003;

2. the motion to dismiss pursuant to Federd Rule of Civil Procedure 12(b)(6) of Defendant

Nelson Parke Davis, M.D. (Dr. Davis), filed April 14, 2003;
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the motion to dismiss pursuant to Rule 12(b)(6) of Defendants Christeen Kaga, M.D. (Dr.
Kaga), Gilberto Robels, M.D. (Dr. Robels), and Scott M. Petty, M.D. (Dr. Petty), filed April
23, 2003;

the motion to dismiss of Defendant Bruce Portner, M.D. (Dr. Portner), filed April 23, 2003;
Dr. Davis motion to dismiss the amended complaint, filed September 22, 2003;

Dr. Portner’s motion to dismiss the amended complaint, filed September 22, 2003;

Angd’s motion to disalow the appointment of power of atorney, filed September 23, 2003;
Angdl’s motion to dismiss the condtitutional and state law claims, filed September 23, 2003;*
Ange’ s motion to dismiss the Emergency Medica Treatment and Active Labor Act
(EMTALA) claim, filed September 23, 2003;

Ange’s motion to dismiss the medica mapractice claim, filed September 23, 2003;

the motion of Drs. Kaga, Robels and Petty to dismiss the amended complaint, filed September
23, 2003, and amended October 9, 2003;

Plaintiff’s motion requesting an extension of time to effect service, filed October 8, 2003;

the motion to dismiss of Defendant Executive Risk Indemnity Insurance Co., Inc. (Executive),
filed October 17, 2003; and

Dr. Petty’ smotion for an order of dismissd, filed November 17, 2003.

. ALLEGATIONSOF THE COMPLAINT

11t is noted that Angdl did not file one motion to dismiss which included dl of the dlaims sought

to be dismissed. Ingtead, Angd filed numerous motionsto dismiss. This practiceisnot alowed in this
Court and counsd is cautioned againgt such filingsin the future.
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On August 14, 2003, Plaintiff filed his amended complaint which aleges that during the early
morning hours of November 1, 2000, his car hit a telephone pole when he was involved in a high speed
automobile chase while fleeing law enforcement authorities. Complaint, filed August 14, 2003, at 4.
Paintiff was trangported by ambulance to Angd where he was treated in the emergency room. |d.
Plaintiff has attached copies of hismedica records to his amended complaint. Those records show that
Dr. Petty conducted radiology studies of the Plaintiff’ s left ankle, left femur, pelvis, chest and spineasa
result of the accident on November 1, 2000. Dr. Petty diagnosed a severe fracture of the Plaintiff’ s left
hed. It was noted that the Plaintiff had not been wearing his seatbelt at the time of the accident, at
which time he was going approximately 60 miles per hour. He sustained lacerations to his forehead and
nose, which were sutured, and he had a blood acohol content of 113. Although there was some
consderation of transferring the patient to another hospita for an orthopedic consultation, the hospitd
was unable to find one which would accept such atrandfer. Asaresult, Dr. Kaga, who wasthe
orthopedic surgeon on cdl that morning, treated the Plaintiff and noted the following in her progress
notes:

| talked to the patient at length regarding his calcanedl® injury. | explained that thisisa

very serious injury and very prone to chronic resdud pain aswell as pogt-traumatic

arthritis even with good and adequate internd fixation. | explained that normdly at his

age, open reduction internd fixation would be recommended and still may be in the

future once his swelling is down and risks of skin complication and infection are

reduced. | recommended a bulky compressive dressing and splint for the lower

extremity, elevation a al times above the heart, and then re-evaduation in five days this
coming Monday to seeif the swelling isimproved.

?Hed. Dorland’s|llustrated Medical Dictionary (28" ed. 1994).
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The patient will be discharged from the emergency room. Heis given written and

verba indructions which are carefully reviewed with him. He will keep the splint clear

and dry. Hewill keep hisleft foot elevated above the heart at dl times. . . . [H]ehasan

gppointment this coming Monday, 11/06/00 a noon. We will re-evaluate him at that

time and see if the swelling isimproved.
Progress Notes attached to Complaint (emphasis and footnote added). At the time the Plaintiff
was released from the emergency room, he was taken into custody by the United States Marshd’ s
Service and ultimately delivered to law enforcement authoritiesin Georgia. At the time this action was
filed, the Plaintiff was afederd inmate in Atlanta, Georgia

Faintiff rases the following daims: (1) negligence; (2) aviolation of the EMTALA,; (3) negligent
hiring; (4) ddiberate indifference to a serious medica need and a conspiracy among Angedl and the law
enforcement authorities to deprive him of adequate medica care; and (5) medica mapractice. In

response to the Defendants motions, the Plaintiff has acknowledged that Dr. Petty was erroneoudy

joined as a defendant and has committed no malpractice.

II. STANDARD OF REVIEW
“* A complaint should not be dismissed for fallure to state aclaim upon which relief may be
granted unless after accepting dl well-pleaded dlegations in the plaintiff’s complaint as true and drawing
al reasonable factud inferences from those facts in the plaintiff’ s favor, it appears certain that the
plaintiff cannot prove any set of factsin support of hisdam entitling himto relief.”” De'Lonta v.
Angelone, 330 F.3d 630, 633 (4™ Cir. 2003) (quoting Veney v. Wyche, 293 F.3d 726, 730 (4™

Cir. 2002)).
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[11. DISCUSSION
It isfirgt noted that the substantive eements of amedica mapractice action are determined by
datelaw in afederd diversty action. Fitzgerald v. Manning, 679 F.2d 341, 346 (4™ Cir. 1982).

North Carolina state law defines a medical malpractice action as “acivil action for
damages for persond injury or degth arisng out of the furnishing or fallure to furnish
professond servicesin the performance of medical, denta, or other hedlth care by a
hedlth care provider.” Doctors, nurses, and hospitas dl qudify as hedth care
providers. To prevall on amedica mapractice clam in North Caroling, a plaintiff must
establish: (1) the gpplicable standard of care; (2) the defendant’ s breach of that
gtandard; and (3) that the breach caused the plaintiff’sinjury. The standard of care for
cdamsarisng from medica trestment in North Carolina provides:

the defendant shal not be liable for the payment of damages unlessthe

trier of the factsis satidfied by the greater weight of the evidence that

the care of such health care provider was not in accordance with the

standards of practice among members of the same hedth care

professon with smilar training and experience Stuated in the same or

gmilar communities at the time of the dleged act giving rise to the cause

of action.
Because this statute does not abrogate common law duties, hedlth care providers must
a0 exercise reasonable care and diligence in providing services and use their best
judgment in the treatment and care of patients.

Wright v. United States, 280 F.Supp.2d 472, 477 (M .D.N.C. 2003) (quoting N.C. Gen. Stat. 88
90-21.11, 21.12)) (other internal citations omitted). In North Carolinag, a plaintiff’s mapractice
complaint must assert that “the medica care has been reviewed by a person who is reasonably
expected to qualify as an expert witness’ as required by the North Carolina Rules of Civil Procedure
for medica mdpractice actions. Moore v. Pitt County Mem’'l Hosp., 139 F.Supp.2d 712, 713
(E.D.N.C. 2001); Bassv. Durham County Hosp. Corp., ___ SE.2d ___, 2004 WL 406330
(N.C. 2004). Rule9(j) of those rules provides that

[any complaint dleging medicd mdpractice by ahedth care provider . . . infailing to
comply with the applicable standard of care. . . shall be dismissed unless
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(1) The pleading specificaly asserts that the medica care has been
reviewed by a person who is reasonably expected to qualify asan
expert witness under Rule 702 of the Rules of Evidence and who is
willing to testify that the medicd care did not comply with the gpplicable
standard of care;

(3) The pleading aleges facts establishing negligence under the existing
common-law doctrine of resipsa loquitur.

N.C. Gen. Stat. 8 1A-1, Rule 9. Thus fallure to include such a certification in the complaint will
result in dismissal unless the complaint States a cause of action for negligence pursuant to the doctrine of
resipsaloquitur. Bass, supra.

Here, the Plaintiff admits that no certification has been submitted because he relies solely on the
doctrineof resipsa loquitur. “[T]he pleadings have a binding effect as to the underlying theory of
plantiff’s negligence dam.” Anderson v. Assimos, 356 N.C. 415, 417, 572 S.E.2d 101, 102
(2002). “Resipsa loquitur clamsare normally based on facts that permit an inference of defendant’s
negligence” 1d., 572 SE.2d at 103. The doctrine “permits afact finder ‘to infer negligence from the
mere occurrence of the accident itself’ based on common knowledge or experience.” Wright, 280
F.Supp. 2d at 481 (quoting Diehl v. Koffer, 140 N.C. App. 375, 378, 536 S.E.2d 359, 362
(2000)).

In medical mdpractice actions, resipsa loquitur appliesif theinjurious result rardy

occurs standing aone and is not an inherent risk of the operation. The doctrineis

reserved, however, “for those situations in which a physician’s conduct is so grosdy

negligent or treetment is of such nature that the common knowledge of laypersonsis

aufficient to find [the essentid dements].”. .. When trestment resultsin aninjury to an

areaimplicated in the surgica field, however, common knowledge does not support an

inference of negligencein North Carolina. [Rles ipsa loquitur rarely is gppropriate in

medical malpractice actions. Courts have demongrated an “ awareness that the

magority of medica treatment involves inherent risks which even adherence to the
gppropriate standard of care cannot diminate.”



8

Id. (Qquoting Bailey v. Jones, 112 N.C. App. 380, 387, 435 S.E.2d 787, 792 (1993); Schaffner v.
Cumberland County Hosp. Sys., Inc., 77 N.C. App. 689, 692, 336 S.E.2d 116, 118 (1985))
(other internal citations omitted). At issue here iswhether the doctrine can be gpplied to a Situation
in which atreating specidigt providesthe initid emergency care and ingructs the patient to return for
follow-up care. “The answer to this question is obvioudy not a matter of common knowledge nor does
it warrant the presumption created by applying the doctrine of resipsa loquitur. Thus, under the
generd rule, plaintiff was required to produce expert testimony to establish a primafacie case on his
medica mapracticeclam.” Warden v. United States, 861 F. Supp. 400, 403 (E.D.N.C. 1993),
aff’d, 25 F.3d 1042 (4™ Cir. 1994) (Decision to treat prisoner’s condition as a non-emer gency
isnot a matter susceptible of decision asa matter of common knowledge, thus, resipsa
loquitur does not apply.); Ballance v. Wentz 22 N.C. App. 363, 368, 206 S.E.2d 734, 737
(1974) (Resipsa loquitur cannot berelied on to determine whether good orthopedic practice
was used in the treatment, care and supervision of the plaintiff.).

There remains, however, the alegation of the complaint that Angel was negligent in the hiring of
the doctors who treated the Plaintiff. “[C]orporate negligence actions brought against a hospital which
pertain to clinicd patient care congtitute medical mal practice actions, however, where the corporate
negligence clam arises out of policy, management or adminidrative decisons, . . . the dam isinstead
derived from ordinary negligence principles.” Estate of Watersv. Jarman, 144 N.C. App. 98, 103,
547 SE.2d 142, 145 (2001). Wherethe clam is based on the failure of an emergency room physcian
to provide adequate care, the case is actually a medical ma practice case which requires a certification.

Id., at 102, 547 S.E.2d at 145 (quoting Parisv. Kreitz, 75 N.C. App. 365, 331 S.E.2d 234
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(1985)) (“* Thereisno evidence of a standard by which the Hospital’s handling of the case
ocould bejudged by ajury.’”); lodice v. United States, 289 F.3d 270, 276-77 (4™ Cir. 2002).
Suchisthe case here. The Plantiff “failed to allege facts sufficient to state e ements of such aclam.
Even in these days of notice pleadings, a complaint asserting a negligence clam must disclose that each
of the dementsis present in order to be sufficient.” 1d., at 281 (internal quotations omitted).
Although the complaint is couched in terms of negligent hiring, the only alegation is that the Plaintiff
should have received different or additiond trestment. That is a claim which soundsin malpractice, not
ordinary negligence.
Faintiff aso adlegesthat he was discharged prior to having his condition stabilized in violation of
the EMTALA, 42 U.S.C. 81395dd, et seq. The statute providesin pertinent part:
In the case of a hospita that has a hospital emergency department, if any individud . . .
comes to the emergency department and a request is made on the individua’ s behaf for
examination or treetment for amedica condition, the hospita must provide for an
gppropriate medica screening examination within the capability of the hospitd’s
emergency department, including ancillary services routindy available to the emergency
department, to determine whether or not an emergency medica condition . . . exists.
If any individud . . . comesto a hospitd and the hospital determines that the individua
has an emergency medical condition, the hospital must provide ether-
(A) within the staff and facilities available a the hospitd, for such further
medica examination and such trestment as may be required to sabilize
the medical condition, or
(B) for trandfer of the individud to another medicd facility . . . .
42 U.S.C. §1395dd(a), (b).
The Plaintiff’s medica records show that when Dr. Kaga learned the extent of the fracture of
the Plantiff’ sleft hed, sheinitidly conddered trandferring him to afacility which would have specidized

treetment. The emergency room physician followed up on that suggestion; however, the hospital
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representative in Gainesville, Georgia, felt Angel was obligated to stabilize the Plaintiff prior to any
trandfer. Another hospita representative at Emory University Hospital in Atlanta, Georgia, felt that no
orthopedic care was indicated at the time. When Dr. Kaga came out of surgery, she learned, however,
that the emergency room physician had dready had a surgery consultation and had been unsuccessful in
finding atrandfer facility. Dr. Kaga then discussed hisinjury with the Plaintiff and advised that surgery
would most likely be necessary once the swelling had decreased. She scheduled a follow-up
gppointment after treating hisfoot. From this language in the medica records, the Plaintiff presumes
that he was not sabilized within the meaning of the statute,

EMTALA isalimited “anti-dumping” statute, not afederd mapractice satute. Its core

purposeisto get patients into the system who might otherwise go untrested and be |eft

without aremedy because traditional medica mapractice law affords no claim for

falureto treat. Numerous cases and the Act’ s legidative history confirm that

Congress s sole purpose in enacting EMTALA was to ded with the problem of

patients being turned away from emergency rooms for non-medical reasons. Once

EMTALA has met that purpose of ensuring that a hospital undertakes stabilizing

treatment for a patient who arrives with an emergency condition, the patient’s

care becomes the legal responsibility of the hospital and the treating physicians.

And, the legal adequacy of that careis then governed not by EMTALA but by the

state malpractice law that everyone agrees EMTALA was not intended to

preempt.
Bryan v. Rectors and Visitors of Univ. of Virginia, 95 F.3d 349, 351 (4" Cir. 1996) (internal
citations omitted). Here, the Pantiff clams he was not stabilized because he was not transferred.
However, the statute defines stabilization as the provison of “such medicd trestment of the condition as
may be necessary to assure, within reasonable medica probability, that no materia deterioration of the
condition islikely to result from or occur during the transfer of theindividud . ..." Id., at 352

(quoting 42 U.S.C. § 1395dd(e)(3)(A)).
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It seems manifest . . . that the stabilization requirement was intended to regulate the

hospitd’ s care of the patient only in the immediate aftermath of the act of admitting

[Paintiff] for emergency treetment and while it considered whether it would undertake

longer-term full trestment or instead transfer the patient to a hospitd that could and

would undertake that treatment. It cannot plausibly be interpreted to regulate medica

and ethica decisons outside that narrow context.

Id. ThePaintiff’s condition was clearly stabilized and Dr. Kaga offered to provide long term treatment.
The fact that the Plaintiff was unable to return for such trestment due to his incarceration does not mean
that either Dr. Kaga or the hospital “abandoned” him. However, even if such were the case,
abandonment is a sate law tort, not afederd cause of action pursuant to the EMTALA. Id. The
datute “*is not a subgtitute for state law ma practice actions, and was not intended to guarantee proper
diagnosis or to provide afedera remedy for misdiagnosis or medica negligence”’” Trivettev. N. C.
Baptist Hosp., Inc., 131 N.C. App. 73, 75, 507 S.E.2d 48, 50 (1998) (quoting Power v.
Arlington Hosp. Ass'n, 42 F.3d 851, 856 (4™ Cir. 1994)).

Assuming arguendo that the Plantiff’ s argument is that surgery should have been performed
before his discharge from the emergency room, he sill fares no better. The fallure to provide surgica
intervention at that time would be a matter of mapractice, not fallure to sabilize. 1d.; accord, Vickers
v. Nash Gen. Hosp., Inc., 78 F.3d 139 (4™ Cir. 1996) (Treatment of head injury by x-raysand
sutur es sufficient despite the fact that additional tests would ultimately have saved the
plaintiff’slife). “Sahilizing a patient does not mean tresting the patient’ s emergency medica

conditioninfull.” Bergwall v. MGH Health Servs,, Inc., 243 F.Supp.2d 364, 374 (D. Md. 2002).

Moreover, to the extent the Plaintiff has attempted to state an EMTALA claim againg the physcians,
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no such claim exigts because the statute provides an action for persond injury damages only againg a
hospital. Baber v. Hosp. Corp. of America, 977 F.2d 872 (4™ Cir. 1992); Bergwall, supra.

The only dam remaining is the Plaintiff’s dlaim for conspiracy to deprive him of medicd care
and deprivation thereof. That claim is based on the Plaintiff’s alegation that law enforcement authorities
preferred he be transferred to a Georgia hospital. However, since that did not occur, he hasfailed to
date aclam. Nor would he prevall in any event.

In Estelle v. Gamble, 429 U.S. 97 [] (1976), the Supreme Court held that prison
officids violate the Eighth Amendment when they are ddliberately indifferent to the
serious medica needs of their prisoners. Pretrid detainees are entitled to at least the
same protection under the Fourteenth Amendment as are convicted prisoners under the
Eighth Amendment. Thus, deliberate indifference to the serious medica needs of a
pretria detainee violates the due process clause.

Deliberate indifference is a very high standard —a showing of mere negligence will not
meset it. Deliberate indifference requires a showing that the defendants actudly knew of
and disregarded a substantia risk of serious injury to the detainee or that they actudly
knew of and ignored a detainee’ s serious need for medical care.

Negligence, however, isinsufficient to support aclam of a Fourteenth Amendment

violation. To be sure, the [] complaint throws in words and phrases such as* ddiberate

indifference” “maicious” “outrageous,” and “wanton” when describing the conduct of

the [Defendants]. The presence, however, of afew conclusory lega terms does not

insulate a complaint from dismissal under Rule 12(b)(6) when the facts dleged in the

complant cannot support afinding of deiberate indifference.
Young v. City of Mount Ranier, 238 F.3d 567, 575-78 (4" Cir. 2001) (internal quotations and
citations omitted). The most that can be said of the Plaintiff’s clamsis that he has raised the specter
of medicd mdpractice. That isafar cry from deliberately ignoring a serious need for medicd care. To
the contrary, the Plaintiff was provided with medical care. The fact that he did not return for follow-up

treatment with Dr. Kagais hardly afact which can be used to argue that any Defendant was
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deliberately indifferent to his medica needs. “ Ddiberate indifference requires, at aminimum, thet the
defendant thought about the matter and chose to ignoreit. 1t may appear when prison officids deny,
delay, or intentiondly interfere with medicd trestment.” Harden v. Green, 27 Fed.Appx. 173, 178
(4™ Cir. 2001); Rish v. Johnson, 131 F.3d 1092, 1096 (4™ Cir. 1997) (The prisoner must show
“that a prison official actually [knew] of and disregard[ed] an objectively serious condition,
medical need, or risk of harm.”). That isnot the case here. Since there has been no showing of

deliberate indifference to a serious medical need, the Plaintiff cannot make out a case of congpiracy.

IV. ORDER
IT 1S, THEREFORE, ORDERED that Plantiff’'s clams based on medica mdpractice
againg the Defendants are hereby DI SM I SSED with prgjudice; and
IT ISFURTHER ORDERED tha Pantiff’sremaining dams are hereby DI SM 1 SSED
with prgjudice; and
IT ISFURTHER ORDERED that, to the extent other pending motions have not been

specificaly addressed by this Order, they are hereby DENIED as moot.
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THI S the 16th day of March, 2004.

LACY H. THORNBURG
UNITED STATESDISTRICT COURT JUDGE



