IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

AM E H GARCI A,
Plaintiff, CIVIL ACTION
V. No. 04-1159-M.B

THE ESTATE OF ROVEO ARRI BAS,
MD., et al.,

Def endant s.
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MEMORANDUM AND ORDER

Thi s case cones before the court on a notion for partial summary
judgnent filed by defendant Ballard Aviation d/b/a Eagle Med. The
notion has been fully briefed and is ripe for decision. Eagle Md
asks the court to rule that the imunity for ordinary negligence
granted certain energency nedical workers under K S. A 65-6124 al so
extends to those who enploy imune energency workers. This is a
matter of first inpression. The court concludes that the inmunity
granted wunder K S.A  65-6124 does not extend to enployers.
Accordingly, Eagle Med’s notion is DEN ED.

I. FACTS AND PROCEDURAL HISTORY
This is essentially a continuation of a previous case, which was

di sm ssed at the summary judgnent stage. Grcia v. Polich, No. 00-

1231- M.B, Doc. 383 (D. Kan. Jan. 30, 2004) (Garcia l). In that case,
plaintiff invoked this court’s subject matter jurisdiction based on
a federal question arising under the Enmergency Medi cal Treatnent and
Active Labor Act (EMIALA), 42 U.S.C. § 1395dd. The court granted
summary judgnment to defendant St. Catherine Hospital on the EMIALA

claim and declined to exercise supplenental jurisdiction over the




remai nder of the case, which was based solely on state |aw clains
rel ated to nedical mal practice. Garcial. Subsequent to that ruling,
the case was refiled with Traci Garci a’ s daughter, Ame Garcia, as the
plaintiff. Ame resides in Texas; therefore, the case arises under
federal diversity jurisdiction. Unless otherw se noted, the foll ow ng
facts are based on Garcia |.?

Traci Garcia, plaintiff’s decedent, had her third child by
caesarian section on June 3, 1998 at Southwest Medical Center in
Li beral, Kansas. Ms. Garcia was di scharged to honme and approxi mately
one week later, she began to experience multiple problenms. On the
nor ni ng of June 13, she went to the energency roomat Ham |ton County
Hospital in Syracuse, Kansas. Ms. Grcia was admtted to Ham|ton
County Hospital by Dr. Roneo Arribas.

In the evening hours of June 13, Dr. Arribas contacted Dr. Ann
Polich at St. Catherine Hospital in Garden City regarding Ms.
Garcia’'s situation. Dr. Arribas requested that Dr. Polich accept Ms.
Garcia for transfer to St. Catherine; however, Dr. Polich denied that
request. Instead, Dr. Polich told Dr. Arribas to send Ms. Garcia
directly to Wchita. This did not happen. Subsequently, Dr. Arribas
called Dr. Polich again at approximately 2:00 a.m on June 14. Dr.
Arri bas expressed his opinion that Ms. Garcia could be cared for at

St. Catherine. Dr. Polich agreed to accept Ms. Garcia at St.

YInrelying on the facts found in Garcia I, the court expresses
no opi ni on regarding whether Garcia | has any binding effect on this
case. Rather, for sake of convenience, the court sinply recounts its

own factual summary as provided in Garcial. It does not appear that
these facts are seriously in dispute. |In any event, should any party
feel that reliance on facts fromGrcia | is msplaced, they are free

to raise the issue when and if it becomes appropriate.

-2-




Cat heri ne upon her transfer from Ham Iton County Hospital.

Ms. Garcia arrived at St. Catherine at approximately 3:45 a. m
on June 14, where she was examned in the energency roomby WIIiam
D. Stranpel, D.O, an energency room physician. Dr. Stranpel’s
initial diagnosis was Adult Respiratory D stress Syndrone. He
concluded that Ms. Garcia s condition constituted an energency and
t hat she needed to be admtted or transferred. However, because Dr.
Stranpel was not authorized to admt or transfer Ms. Garcia, that
decision fell to the attendi ng physician, Dr. Polich

Dr. Stranpel called Dr. Polich from the enmergency room and
reported the situation. Dr. Polich inmediately cane to the hospital
arriving at 4:20 a.m She exam ned Ms. Garcia, reviewed x-rays and
available lab test results and spoke with Dr. Stranpel. Bot h
physi ci ans recognized that Ms. Garcia s situation presented an
enmer gency nedical condition. Plaintiff argues that Ms. Garcia should
have been intubated prior to transfer in order to stabilize Ms.
Garcia’ s condition. Dr. Polich knewthat if she elected to admt Ms.
Garcia, St. Catherine had the capability to intubate her. In Dr.
Polich's opinion, however, Ms. Garcia needed conplex ventilator
managenent which was not within the capability of St. Catherine.
Plaintiff does not dispute Dr. Polich's judgnent in this regard. Dr.
Polich determ ned that Ms. Garcia was stable and al nost i nmediately
ordered her transfer by air to Via Christi Hospital in Wchita. Via
Christi agreed to accept Ms. Garcia. There is no issue regarding Via
Christi’s capacity to treat Ms. Garci a.

Dr. Polich prepared an acute transfer certificate, which stated

that the transfer was based on “further pul nonary eval uati on” and t hat
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the risks of transfer were “accident/death.” Gegg Garcia, Traci’s
husband, was told by Dr. Polich that Ms. Garcia could die. Gegg
signed the consent section of the certificate which read:

Consent to Transfer

I hereby consent to transfer to another nedical facility.

| understand that it is the opinion of the physician

responsible for nmy care that the benefits of transfer

outwei gh the risks of transfer. | have been infornmed of

the risks and benefits upon which this transfer is being

made. | have considered these risks and benefits and

consent to transfer. | consent to the release of

information to the receiving facility and physician as
deened necessary.

In order to effect the transfer, Dr. Polich contacted Eagl e Med,
an air anbul ance service. Eagle Med apparently had an air anbul ance
at the Finney County Airport. The aircraft was manned by defendants
Dougl as Landgraf and Law ence McGowan, both of whom were registered
nurses and nobile intensive care technicians. Sometine around 5:00
a.m on June 14, Polich spoke by tel ephone wth Landgraf and Eagle
Med’ s nedi cal advisor, Dr. Sellberg. Polich informed Sell berg of
Traci’s condition, after which Sell berg gave Landgraf certain orders
regarding Traci’s treatnment during transport to Wchita. Thereafter,
Traci Garcia was transported to Finney County Airport via EM.

Fromthe airport, Traci was flown to Wchita aboard an Eagl e Med
aircraft. Unfortunately, during the flight she suffered a cardio-
pul mronary arrest. Landgraf and McGowan attenpted to i ntubate her, but
were unable to secure an airway. They perfornmed CPR on her for the
remai nder of the flight to Wchita and t he subsequent ground anmbul ance
transport to Via Christi - St. Francis Hospital. Al t hough Trac

Garci a survived through June 14th, it appears that her brain function

never returned. She was pronounced dead the follow ng day.
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II. SUMMARY JUDGMENT STANDARD: FRCP 56

Federal Rule of Civil Procedure 56(c) directs the entry of
summary judgnent in favor of a party who "shows that there is no
genuine issue as to any material fact and that the noving party is
entitled to a judgnent as a matter of law" Fed. R Cv. P. 56(c).
An issue is “genuine” if sufficient evidence exists “so that a
rational trier of fact could resolve the issue either way” and “[a]n
issue is ‘material’ if under the substantive law it is essential to

the proper disposition of the claim” Adler v. Wl -Mart Stores, Inc.,

144 F.3d 664, 670 (10th Cr. 1998). When confronted with a fully
briefed notion for summary judgnment, the court nust ultimtely
determ ne "whether there is the need for a trial-whether, in other
words, there are any genuine factual issues that properly can be
resolved only by a finder of fact because they may reasonably be

resolved in favor of either party." Anderson v. Liberty Lobby, Inc.

477 U.S. 242, 250 (1986). If so, the court cannot grant sunmary
judgnment. Prenalta Corp. v. Colo. Interstate Gas Co., 944 F. 2d 677,
684 (10th Cir. 1991).

III. ANALYSIS

In a prior order, the court concluded that K. S. A 65-6124 grants
Dr. Sellberg imunity from liability for any ordinary negligence
arising out of his involvenent in Traci Garcia s death. The question
presented in Eagle Med’s notion is whether the i munity granted under
K.S. A 65-6124 also extends to the enployers of immune energency
nmedi cal workers. That statute provides as foll ows:

(a) No physician, physician's assistant or

I'i censed professional nurse, who gives energency
instructions to a nmobile intensive —care
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technician, emergency medi cal
technician-defibrillator or energency nedical
technician-internmediate during an emergency,
shall be liable for any civil damages as a result
of issuing the instructions, except such damages
whi ch may result fromgross negligence in giving
such instructions.

(b) No nobile intensive <care technician,
enmergency nmnedical technician-defibrillator or
enmergency nedical technician-internediate who
renders energency care during an emergency
pursuant to instructions given by a physician,
the responsible physician for a physician's
assi stant or |icensed professional nurse shall be
liable for «civil damges as a result of
i npl ementing such instructions, except such
damages whi ch may result fromgross negligence or
by willful or wanton acts or om ssions on the
part of such nobile intensive care technician,
energency nedical technician-defibrillator or
ener gency nmedi cal techni ci an-intermedi ate
renderi ng such energency care.

(c) No first responder who renders energency care
during an energency shall be liable for civi
damages as a result of rendering such energency
care, except for such damages which may result
from gross negligence or fromw Il ful or wanton
acts or omssions on the part of the first
responder rendering such energency care.

(d) No person certified as an
i nstructor-coordi nator and no training officer
shall be liable for any civil damages which may
result from such instructor-coordinator's or
training officer's course of instruction, except
such damages which my result from gross
negligence or by wllful or wanton acts or
om ssions on the part of t he
i nstructor-coordi nator or training officer.

(e) No nedical adviser who reviews, approves and
nonitors the activities of attendants shall be
liable for any civil damages as a result of such
review, approval or nonitoring, except such
damages which may result fromgross negligence in
such review, approval or nonitoring.

The pl ai n | anguage of the statute only enconpasses certain energency

medi cal workers, not their enployers. Nonetheless, Eagle Med argues
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that, since the enployer’s liability is derivative and secondary to
that of the enployee, if the enployee is not |iable then the enpl oyer
cannot be |iable.

“A federal court sitting in diversity nust apply state |aw as
propounded by the forunmis highest court. Absent controlling
precedent, the federal court nust attenpt to predict how the state's

hi ghest court woul d resol ve the i ssue.” Royal Maccabees Life Ins. Co.

v. Choren, 393 F. 3d 1175, 1180 (10th G r. 2005) (citations omtted).
No reported Kansas case addresses the question presented in Eagle
Med’s notion. Therefore, the court nust attenpt to predict how the
Kansas Suprene Court woul d decide the matter

In support of its position, Eagle Med asserts that K S. A 65-
6124 absol ves Sel |l berg of liability for ordinary negligence under the
facts of this case. Therefore, since Kansas |aw holds that an
enpl oyer has no vicarious liability when its enployee is not |iable,
Eagle Med argues that it cannot be held vicariously liable for
Sell berg’ s negligence. Plaintiff counters that, when an enpl oyee is
i mune fromliability, the rule adopted by a majority of states is
that the inmunity is personal to the enployee and does not inure to
the enployer’s benefit. She further argues that the Kansas Suprene
Court has inplicitly adopted this rule. Finally, she asserts that the
| egi slature never intended to extend immunity to the enployers of
enmer gency nedi cal workers.

In order to decide this matter, the court nust construe the
ternms of K S.A 65-6124 to determ ne whether it operates to grant
immunity to the enployers of energency nedical workers. Then,

assum ng that the statute fails to confer such imunity by its own
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terms, the court nust decide whether the inmunity conferred on the
energency medi cal workers nonethel ess protects their enployers based
on the | aw of agency.

"The fundanental rule of statutory construction to which all
other rules are subordinate is that the intent of the |egislature

governs if that intent can be ascertained.” Trees Ol Co. v. State

Corp. Commi n, Kan. _ , 105 P.3d 1269, 1282 (2005) (quoting

Wllianson v. Gty of Hays, 275 Kan. 300, 305, 64 P.3d 364 (2003)).

The first step in construing any statute is to consider the plain

| anguage used therein. See State v. Mnbeck, 277 Kan. 224, 227, 83

P.3d 190, 193 (2004). |If the |anguage is clear and unanbi guous, then
it is presuned to accurately reflect the legislature’s intent, Trees
Gl, 105 P.3d at 1282; accordingly, resort to further rules of
statutory construction is neither necessary nor appropriate. See In

re Marri age of Rodriguez, 266 Kan. 347, 352, 969 P.2d 880, 884 (1998).

The legislature is not a ward of the courts. Thus, courts shoul d not
use additional canons of construction to change the nmeaning of
ot herw se unanbi guous statutes in order to suit the policy preferences

of the judiciary. See State v. MCurry, Kan. _ , 105 P. 3d 1247,

1250 (2005).

Nonet hel ess, plaintiff argues that in analyzing the plain
| anguage of K. S. A 65-6124, its terns should be strictly construed.
She bases this assertion on the comon law rule that statutes in

derogation of the common | aw should be strictly construed. However,

that rule was abolished in Kansas al nost 150 years ago. See Bd. of

County Commirs of Neosho County ex rel. Bd. of Trs., Neosho Menil

Hosp. v. Cent. Air Conditioning Co., 235 Kan. 977, 981, 683 P.2d 1282,
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1285 (1984). According to General Statutes of 1868, chapter 119
section 3,

The comon | aw as nodi fied by constitutional and
statutory law, judicial decisions, and the
condi tions and wants of the people, shall remain
in force in aid of the General Statutes of this
state; but the rule of the comon |aw, that
statutes in derogation thereof shall be strictly
construed, shall not be applicable to any general
statute of this state, but all such statutes
shall be liberally construed to pronote their

obj ect .
Neosho Memi| Hosp., 235 Kan. at 981, 683 P.2d at 1285 (quoting Cen.

Stat. 1868, ch. 119, 8 3 (enphasis added)). This statute was re-
enacted at various tinmes, and is now codified at K S. A 77-109. The
wor di ng of the statute has never changed. |ndeed, case | aw spanning
three centuries has recognized K.S. A 77-109 and its predecessors as

the | aw of Kansas. See, e.qg., City of Haven v. G eqq, 244 Kan. 117,

122-23, 766 P.2d 143, 147 (1988); Jones v. Garrett, 192 Kan. 109, 113,

386 P.2d 194, 198 (1963); Stringer v. Calnes, 167 Kan. 278, 283, 205

P.2d 921, 925 (1949); WIllians v. Cities Serv. Gas Co., 139 Kan. 166,

170, 30 P.2d 97, 99 (1934); Aetna Life Ins. Co. v. Swayze, 30 Kan.

118, 123, 1 P. 36, 40 (1883); State v. Stokes, 2004 W. 794449, at *7
(Kan. C. App. Apr. 9, 2004).

Despite the decades-old abrogation of this common law relic,
plaintiff’s confusion over the matter is understandable. For reasons
that are not clear, the Kansas Suprene Court has occasionally relied
on the rule of strict construction for statutes in derogation of the
common |law. In each of these cases, the Kansas Suprene Court failed
to make any nention of K. S. A 77-109, thus |eaving readers to wonder

why its statutory mandate was ignored. 1In any event, the court finds
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that the cases in which K.S. A 77-109 was not applied are essentially
limted two categories: 1) construing certain crimnal statutes, see,

e.g., MCurry, 105 P.3d at 1250; State v. Floyd, 218 Kan. 764, 766-67,

544 P. 2d 1380, 1382-83 (1976); and 2) determ ning the scope of certain

evidentiary privileges. See, e.q., State v. Berberich, 267 Kan. 215,

224, 978 P.2d 902, 909 (1999); Adans v. St. Francis Reg’'|l Med. Cir.

264 Kan. 144, 162, 955 P.2d 1169, 1180-81 (1998); State v. George, 223

Kan. 507, 510, 575 P.2d 511, 515 (1978); Arnstrong v. Topeka Ry. Co.,

93 Kan. 493, 503, 144 P. 847, 850 (1914). The case at bar fits into
nei ther of these categories.

Nova Stvylings, Inc. v. Red Roof Inns, Inc. 242 Kan. 318, 747

P.2d 107 (1987), may be the one exception to the above categori zations

that is relevant tothis notion. In Nova Stylings, the Kansas Suprene

Court addressed the question of whether K S. A 36-402, a guest
statute, granted innkeepers imunity for ordinary negligence rel ated
to the care of guests’ property. 1n deciding that question, the court
sai d,

The plaintiff 1is correct that statutes in

derogation of comon-law rights should be

strictly construed; however, that is not a

license for this court to ignore the plain and

unanbi guous wording of the statute. Such

statutes cannot be so strictly construed as to

violate the plain nmeaning of the statute.
ld. at 321, 747 P.2d at 110. The court cited no authority for the
proposition that the old common |aw rule had been resurrected, and

i kewi se failed to address the applicability of K.S.A 77-109. |In any

event, the balance of the quote from Nova Stylings counsel s agai nst
strict construction when the statute is plain and unanbi guous, as

K.S. A 65-6124 nost certainly is. Therefore, the court will follow
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K.S. A 77-109 and give the statute a |liberal construction as necessary
to achieve the legislature’ s policy goals.

Applying theserules to K S. A 65-6124, the court finds that its
| anguage is plain and unanbi guous. The statute clearly grants
immunity to specific energency nedical workers under particular
circunstances. There is not even a hint that the | egi sl ature i nt ended
to extend imunity to the enployers of inmmune workers. Wiile the
court concludes that the statute nust be liberally construed, that
does not nean the court is free to add words that are not inplied by
t he bal ance of the statutory text.

If, as Eagl e Med suggests, the court were to conclude that the
policy goals underlying section 6124 required that enpl oyers al so be
absol ved of liability for the ordinary negligence of their energency
nmedi cal personnel enployees, that would nean the court nust construe
the statute to extend inmmunity to an entirely different class of
persons than those expressly contenplated by the statute. Such a
conclusion flies in the face of the very reasons for which respondeat
superior liability was recogni zed. “The theory behind the commn-| aw
doctrine of vicarious liability was that the enpl oyer should be |iable
for the enpl oyee's negligence to assure that an i nnocent injured third
party would not have to suffer the loss due to the inability of the

tortfeasor enployee to respond in danages.” Bair v. Peck, 248 Kan.

824, 843, 811 P.2d 1176, 1190 (1991). Thus, vicarious liability
represents a policy choice that, as between an i nnocent victi mand the
ot herwi se innocent enployer of a tortfeasor, the latter should bear
the risk that the tortfeasor is incapable of satisfying any judgnent

arising fromhis negligence. See Bright v. Carqgill, Inc., 251 Kan.
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387, 406, 837 P.2d 348, 363 (1992) (citing Strait v. Hale Constr. Co.,

26 Cal. App. 3d 941, 103 Cal. Rptr. 487 (1972)). The enployer is
better positioned than the victim to mtigate those risks by
diligently selecting and training its enployees, purchasingliability
i nsurance, and passing on the added costs to its custoners.

The principle that enployers are vicariously liable for the
torts of their enpl oyees occurring within the scope of that enpl oynent
has been the established law of this state since at |east 1876

Hudson v. M., K. & T. Ry. Co., 16 Kan. 470, 472-73 (1876). It is

reasonabl e to assunme that the | egislature was aware that nany, if not
all, of the energency nedical workers designated in section 65-6124
woul d be enpl oyees. In order to accept Eagle Med's argunent, the
court would have to assune that the legislature inplicitly abrogated
such a well-established rule of |aw w thout once nentioning the word
“enployer” in K S. A 65-6124. Accordingly, the court rejects Eagle
Med's invitation to construe section 65-6124 as directly extending
immunity to the enployers of the energency nedi cal workers addressed
in that statute.

Be that as it may, the question still remains whether the | aw
of agency acts to preclude vicarious liability for the enpl oyers of
i mmune workers. Eagle Med argues that, even if K S. A 65-6124 does
not directly confer imunity on enpl oyers of inmune energency nedi cal
wor kers, Kansas agency | aw effectively makes the enpl oyer i mmune. In

support of that theory, Eagle Med cites Sinpson v. Townsley, 283 F.2d

743, 746 (10th G r. 1960), and Jacobsen v. Parrill, 186 Kan. 467, 473,
351 P.2d 194, 199 (1960), for their general statenents regarding the

doctrine of respondeat superior. Fromthere, and without citing any
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addi ti onal supporting authority, Eagle Med states, “It is thus firmy
established Kansas |law that where the agent is not liable, the
principal has no vicarious liability.”

At first blush, Eagl e Med’ s proposition appears sound. However,
a review of the cases on which Eagle Med relies casts considerable
doubt on the accuracy of its conclusion. Jacobsen nmerely held that
satisfaction of a judgnment against an agent-tortfeasor extinguishes
the derivative Iliability of an otherwise innocent principal.
Jacobsen, 186 Kan. at 474, 351 P.2d at 200. Sinpson concluded that
a valid covenant not to directly sue a tortfeasor |ikew se barred suit
against the tortfeasor’s enployers, inasmuch as a judgnent based
solely on the enployer’s vicarious liability would all owthe enpl oyer
to recover fromthe tortfeasor, thereby circunventing the covenant not
to sue and rendering it a nullity. Si npson, 283 F.2d at 748.
Conti nui ng, Eagle Med cites Atkinsonv. Wchitadinic, P.A , 243 Kan.

705, 707, 763 P.2d 1085, 1087 (1988) for the proposition that when a
plaintiff releases the tortfeasor-enployee, the enployer is also
relieved of liability.

Col l ectively, all these cases (and a few others cited by Eagl e
Med) stand for the proposition that when an enpl oyee i s not negligent,
when a judgnment agai nst the enpl oyee has been satisfied, or when the
plaintiff foregoes |itigation against the enpl oyee, either by rel ease
or covenant not to sue, the enployer is not liable. These results
sati sfy comon sense and the ends of justice. When an enpl oyee i s not
negligent, there is obviously no basis to hold his enployer
derivatively |iable. Simlarly, when the enployee-tortfeasor has

satisfied a judgnment, there is no basis for further action agai nst the
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enpl oyer because the enployer’s liability cannot exceed that of its

enpl oyee.? See Jacobson, 186 Kan. at 474, 351 P.2d at 200. Finally,

in the case of a release or a covenant not to sue, the plaintiff has
voluntarily relinquished her cl ai ns agai nst the tortfeasor, presunmably
i n exchange for sonething of value. In all these cases, the plaintiff
has either received what she is due, or has otherw se voluntarily
relinqui shed her clains. By contrast, in a case where an enpl oyee-
tortfeasor holds inmunity, the plaintiff remains unsatisfied. She has
been wonged, but is legally prohibited fromrecovering against the

wr ongdoer. Thus, the reasoning of Sinpson, Jacobsen, and Atkinson

fails to address the tensions that arise when the tortfeasor enjoys
I mmunity fromsuit.

Plaintiff argues that, if faced with the question presented
here, the Kansas Suprene Court would adopt the rule set forth in
Rest at enent (Second) of Agency 8 217(b)(ii), which states,

In an action against a principal based on the
conduct of a servant in the course of enpl oynent
. . . [t]he principal has no defense because of
the fact that . . . the agent had an immunity
fromcivil liability as to the act.
If this provision were the law in Kansas, it would clearly forecl ose
Eagle Med’s argunent that the enployer benefits fromits enployee’s

imunity. Both parties argue that Bright v. Cargill supports their

reading of the |aw Bright was a personal injury case involving
wor kers conpensation | aws. Bright, 251 Kan. at 389, 837 P.2d at 353.

Bri ght was enpl oyed by an i ndependent contractor maki ng major repairs

2 This assunes, of course, that the sole basis for holding the
enployer liable is for the acts of the enpl oyee, rather than for the
enpl oyer’s own tortious conduct. That assunption applies throughout
this discussion and, for brevity' s sake, will not be repeated.
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at a Cargill, Inc. facility. 1d. at 391, 837 P.2d at 354. Wile
working at the Cargill plant, Bright was severely injured due to the
mal f easance of Nanny. [d. Nanny was enployed by LSI, a conpany that
provi ded tenporary unskilled | aborers to Cargill. [d. at 391, 837
P.2d at 355. Anong the issues in Bright was whet her Bri ght and Nanny,
t hough enpl oyed by separate conpani es, were consi dered co-enpl oyees
of Cargill. If so, Nanny would be inmune from Bright’ s negligence
cl ai m under the relevant provision of Kansas’ Wrkers Conpensation

Act, K. S. A 44-501 et. seq. ld. at 412-13, 837 P.2d at 367. LS

argued that if Nanny was inmune, then LSI should benefit fromthat
imunity, since LSI's liability was nerely derivative. |d.

The court rejected LSI’'s argunent, concluding that any i munity
grant ed Nanny by t he workers conpensati on act was personal to him and
did not inure to the benefit of his enployer. 1d. at 415, 837 P.2d
at 368. In further support of that hol ding, the Kansas Suprene Court
concluded that the imunity granted enployers under the workers
conpensation act was in exchange for their contributions to the
wor kers conpensation fund, fromwhich the injured enpl oyee was pai d.
Since LSl had never paid into the fund on Bright’'s behalf, LSl was not
entitled to imunity under the act. See id.

Eagl e Med argues that Bright supports its position because this
was the perfect opportunity for the Kansas Suprene Court to adopt
Rest at enent (Second) of Agency 8 217; yet, the court did not even
mention that section of the Restatenent. Accordingly, Eagle Med
argues, the Kansas Suprene Court inplicitly rejected section 217 based
on the otherwi se tortuous path it took to resolve this question. The

court disagrees. Bright devel oped in the conplex setting of workers
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conpensation | aws, which are quite different, in many respects, from
the aws pertaining to the liability of enployers to third parties.
Rat her t han adopt a general statenment regarding i munity of principals
and agents, Bright shows that the Kansas Suprene Court specifically
sought out cases dealing with personal injury clains arising in a
wor kers conpensation franework. 1In so doing, the court cited simlar
cases from California and Mchigan that dealt wth the precise
guestion of whether enployers faced with vicarious liability, but who
had no workers conpensation liability to the injured enpl oyee, would

nonet hel ess be inmune from suit under workers conpensation |aws.

See Bright, 251 Kan. at 414-15, 837 P.2d at 368 (citing Marsh v.
Tilley Steel Co., 26 Cal. 3d 486, 162 Cal. Rptr. 320, 606 P.2d 355
(1980); Kenyon v. 2d Precinct Lounge, 177 Mch. App. 492, 442 N W2d

696 (1989)). The court concludes that Bright sinply represents an
appropriate judicial reluctance to pronounce general rul es of | awwhen
nmore specific guidance is available and effective.

On the other hand, Bright does reveal two points that are
instructive in deciding the present notion. First, Bright states that
the statutory immunity granted enployees under the Wrkers
Conpensati on Act was personal to the enpl oyee, and therefore did not
shield the enployer fromvicarious liability. Bright, 251 Kan. at
415, 837 P.2d at 368. Additionally, Bright reflects a narrow vi ew of
the immunity granted enployers under that statute, stating, “If the
tortfeasor is not the plaintiff's enployer or co-enployee, the
statutes by necessary inplication reserve for plaintiff his tortious
remedy against defendant,” and, “[T]lhe inmunity granted by the

wor kers' conpensation act is personal and does not purport to grant
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derivative imunity to general enployers in the position of [LSI].”
Id. at 414-15, 837 P.2d at 368 (quoting Marsh, 26 Cal. 3d at 496, 162
Cal. Rptr. 320, 606 P.2d 355; Kenyon, 177 Mch. App. at 503, 442
N. W2d 696). Here, as in Bright, the statute at issue does not
expressly extend imunity to the enployers of inmune workers.
Turning to other jurisdictions for further guidance, the court
notes that nmany have either expressly adopted the rule from
Rest at enent (Second) of Agency 8 217, or have crafted their own rul es
that are essentially the same as that of the Restatenent. See,

e.qg., Napier v. Town of Wndham 187 F.3d 177, 191 (1st Cr. 1999)

(noting that Maine foll owed Restatenent (Second) of Agency 8§ 217);
Kl ei nknecht v. Gettysburg Coll., 989 F.2d 1360, 1375 (3d Cir. 1993)

(citing the Restatenment rule and noting that such was the law in

Pennsyl vania); Davis v. Harrod, 407 F.2d 1280, 1284 (D.C. G r. 1969)

(applying the Restatenment rule to the District of Colunbia); Schinpf
v. GCerald, Inc., 2 F. Supp. 2d 1150, 1160 (E.D. Ws. 1998)

(anal ogi zing Wsconsin law with the Restatenent view); Berard v.
McKi nnis, 699 A 2d 1148, 1152 n.9 (Me. 1997) (adopting, approving, or
favorably citing Restatenent (Second) of Agency § 217(b)(ii)); Estate
of Dean by Dean v. Air Exec, Inc., 534 NW2d 103, 105 n.1 (lowa 1995)

(sane); Glbert v. Richardson, 264 Ga. 744, 753-54, 452 S E. 2d 476,

483-84 (1994) (sane); Adans v. Peoples, 18 Chio St. 3d 140, 142-43,

480 N.E.2d 428, 431 (1985) (sane); Langley v. Nat’l Lead Co., 666
S.W2d 343, 345 (Tex. C. App. 1984) (sane); D.C. Rent-a-Car Co. V.

Cochran, 463 A 2d 696, 699 (D.C. 1983) (sane); Trotti v. Piacente, 99
R 1. 167, 170, 206 A 2d 462, 463-64 (1965) (sane); May v. Pal m Beach
Chem Co., 77 So. 2d 468, 472 (Fla. 1955) (sane); Hanburger v. Henry
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Ford Hosp., 91 Mch. App. 580, 589, 284 N W2d 155, 159 (1979)

(adopting rule essentially the sane as the Restatenent). | ndeed
several of these cases have noted that the Restatenment position

represents theruleinamjority of jurisdictions. See, e.q., Davis,

407 F. 2d at 1284; Adans, 18 Chio St. 3d at 142-43, 480 N. E. 2d at 431;
Langl ey, 666 S.W2d at 345; see also Restatenent (Second) of Agency
§ 217 cnt. b. The rationale for the Restatenent viewis well stated
in Davis:

W think it is a sound starting point because an
immunity from liability does not nean that a
person did not conmt a negligent, harnful act.
It only neans that for certain policy reasons
liability is precluded against that person. In
the interest of conpensation to the victim it
should not be presuned that the immunity from
liability given to the negligent person is
carried over to others whomthe victim can sue.
Rat her, the presunption should be the other way.
Thus, unl ess the purpose of the i munity woul d be
thwarted by carrying it over to others, suit
agai nst the others will lie.

Davis, 407 F.2d at 1284.

I n a case whi ch bears consi derabl e resenbl ance to thi s case, the
Pennsyl vani a Supreme Court deternmined that a simlar statute granting
imunity to emergency nedi cal workers did not insulate their enpl oyers

fromliability. Regester v. County of Chester, 568 Pa. 410, 797 A 2d

898 (2002). In Regester, paranedics were dispatched to aid a cardi ac
arrest victim 1d. at 412-13, 797 A 2d at 899-900. Unfortunately,
the EMS driver failed to follow the right directions to the scene.
Id. As a result of the delay, the victimdied. I1d. The victims
estate and his famly nenbers sued, anong others, the hospital that
enpl oyed the paranedics. 1d. The hospital claimed i munity based on

a statute that mmcs K S. A 65-6124. Id. at 414 n.3, 797 A 2d at
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900. Li ke the Kansas immunity provision, the Pennsylvania statute
expressly inmuni zed certain energency nedi cal workers fromcl ai ns of
ordi nary negligence; however, |ike the Kansas |aw, the Pennsyl vania
statute was silent regarding the enpl oyers of imune workers.

In deciding the matter, the Pennsylvania Suprenme Court first
concluded that the plain | anguage of the statute inmunized only the
energency nedi cal workers, not their enployers. 1d. at 421-24; 797
A.2d at 905-06. Then, in rebuffing the hospital’s claim that the
workers’ immunity insulated their enployer, the court noted that
Pennsyl vani a fol | ows Rest at enent (Second) of Agency 8 217; therefore,
the imunity granted energency nedical per sonnel under the
Pennsyl vani a statute was personal to the enpl oyees, and did not inure
to the benefit of their enployer. Id.

In contrast to Regester and t he abundance of cases cited supra,

Eagle Med principally relies on a Nebraska case, Wcker v. Gty of

Od, 233 Neb. 705, 447 N.W2d 628 (1989). In Wcker, the Nebraska
Suprene Court interpreted a statute simlar to K S.A 65-6124, and
concl uded that the imunity granted emergency workers by the Nebraska
law did insulate their enployers. 1d. at 711, 447 NNW2d at 633. In
so concl udi ng, the Nebraska court relied on its own case |aw, which
reflected the mnority view that the imunity of an agent also
i mmuni zed the principal. 1d. at 709-11, 447 N.W2d at 632-33. Unlike
Nebr aska, the Kansas Suprene Court would be witing on a fairly clean
slate if it were to decide this matter. To the extent Kansas has any
case lawto guide its decision, it would be Bright’s holding that, in
a workers conpensation setting, the imunity of an enpl oyee does not

insulate his enployer. The court finds that, although the Nebraska
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statute is simlar to the K S.A 65-6124, the Kansas Suprenme Court
would not be inclined to follow Wcker in light of the case |aw
supporting the Restatenment view previously discussed.

Eagl e Med al so cites a handful of other cases which purport to
agree with Eagle Med’'s view of the law, however, they are not

persuasive. In Sharp v. Town of Highland, 665 N E 2d 610 (Ind. C

App. 1996), the Indiana Court of Appeals held that an enployee’s
immunity fromliability |ikew se shielded his enployer. [d. at 615.

However, the Indiana court failed to cite a single authority for its

proposition, and gave the matter no serious discussion. 1d. Eagle
Med al so points to Davis v. Ginspoon, 212 Ill. App. 3d 282, 285, 570
N. E. 2d 1242, 1244 (111. App. C. 1991), overruled on other grounds by
Pat erson v. Lauchner, 294 I1|. App. 3d 455, 690 N. E. 2d 1048 (I11l. App.
Ct. 1998), in which the Illinois Court of Appeals said, “[Where the

enpl oyee is not liable, then it follows that the enployer cannot be
found liable.” 1d. Based on that statenent, the court summarily

concl uded that the enpl oyer of an i nmune enpl oyee was al so i nmune from

suit. |d. However, Davis based this holding on Kirk v. M chael Reese
Hosp. and Med. Cr., 117 Il11. 2d 507, 533, 513 N. E. 2d 387, 399 (1987),
where the Illinois Suprene Court nade the unremarkabl e statenent that

“Iwjhere the agent is not guilty, it necessarily follows that the
party for whom he acted, the master, cannot be guilty.” 1d. Since
Davis relied on nothing nore than this statenent fromKirk for its
concl usi on, the court finds Davis poorly reasoned and unpersuasi ve on

this point. Finally, Eagle Med relies on Reed v. Gty and County of

Honol ulu, 76 Haw. 219, 873 P.2d 98 (1994); but a review of that case

shows that it focuses on prosecutorial immnity, rather than the type
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of statutory imunity at issue here. Although Reed did state that “if
an enpl oyee is imune fromsuit, then the enployer is also i mmune from
suit and cannot be held liable,” id. at 227, 873 P.2d at 106, that
statenent was dictum supporting a conclusion that a municipality
cannot be held vicariously liable for the torts of its enpl oyees under
42 U.S.C. § 1983. Moreover, the case on which Reed relied for this
proposition, Hulsman v. Hemmeter Dev. Corp., 65 Haw. 58, 61-62, 647

P.2d 713, 717 (1982), was addressing the application of judicial
imunity to official acts of a probation officer. Judicial immunity
i nvol ves conpletely different policy concerns than the statutory
I munity presented in the case at bar. Accordingly, the court finds
Reed and Hul sman i napposite.

In sum the court finds that if the Kansas Suprene Court were
presented with the question of whether the i mmunity granted energency
medi cal workers under K S. A 65-6124 inured to the benefit of their
enpl oyers based on the | aw of agency, the Kansas court would likely
resolve this question under one of two alternative approaches (or
per haps a conbi nati on of both). First, the Kansas Suprene Court woul d
likely extend its holding in Bright to conclude that the immunity
conferred by K S. A 65-6124 was personal to the energency nedica
workers and did not absolve their enployers of liability. In the
alternative, the Kansas Suprene Court would |ikely adopt the majority
view, reflected in Restatenment (Second) of Agency 8§ 217, that
immunities are personal to agents and enpl oyees, and may not be used
as a defense for the principal or enployer. Under either approach,
the result would be the sane: any imunity afforded Sellberg,

Landgraf, or MGowan under K.S.A 65-6124 does not shield Eagle Med
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fromvicarious liability for the negligent acts of those enpl oyees.

The court finds this result is consistent with the policies
undergirding the doctrine of respondeat superior. |If societal goals
require the enployer to bear the risk that its tortfeasor-enployee is
judgnent proof, then, in the absence of a clear |egislative statenent
to the contrary, the enployer should also bear the simlar risk that
its tortfeasor-enployee is imune fromsuit. Eagle Med's notion is
accordi ngly DEN ED.

A notion for reconsideration of this order pursuant to this
court's Rule 7.3 is not encouraged. The standards governing notions
to reconsider are well established. A notion to reconsider is
appropriate where the court has obviously m sapprehended a party's
position or the facts or applicable |aw, or where the party produces
new evi dence that could not have been obtained through the exercise
of reasonable diligence. Revisiting the issues already addressed is
not the purpose of a notion to reconsider and advanci ng new argunent s
or supporting facts which were otherw se avail able for presentation
when the original notion was briefed or argued is inappropriate.

Coneau v. Rupp, 810 F. Supp. 1172 (D. Kan. 1992). Any such notion

shall not exceed three pages and shall strictly conply wth the

standards enunciated by this court in Coneau v. Rupp. The response

to any notion for reconsideration shall not exceed three pages. No
reply shall be filed.

T IS SO ORDERED

Dated this 31st day of March 2005, at Wchita, Kansas.

s/ Monti Bel ot
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Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE
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