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BEFORE: JOHNSON, SCHRODER, AND TACKETT, JUDGES.
SCHRCDER, JUDGE. The appellant, Harry Johnson, appeals from an
order of the Rowan Circuit Court granting sunmary judgnment in
favor of the appellee, St. Caire Medical Center, Inc. ("St.
Caire’). W affirm

The events underlying this case occurred on
Novenber 25, 1999. M. Johnson is a diabetic with a history of
sei zures, and had been brought into the St. Caire enmergency

room on nunerous occasions prior to Novenber 25, 1999. On the



ni ght in question, M. Johnson was experiencing an epi sode of
| ow bl ood sugar, which pronpted his niece, Shannon Waver, to
call 911. EMSs technicians arrived and transported M. Johnson
to the St. Claire energency room Although he was sedate when
the EMS technicians arrived, M. Johnson began to regain
consci ousness after receiving glucose in the anbul ance. As he
becane nore alert, M. Johnson becane conbative in the
anbul ance, threatening to punch one of the EMS technici ans.
Upon arrival at the St. Claire energency room M.
Johnson was unable to consent to treatnent, and Ms. Waver gave
consent on his behalf. At this tine, he was transported to an
energency room bed where his conbative and aggressive behavi or
continued. M. Johnson punched one nurse with a closed fi st
when that nurse attenpted to take a bl ood pressure reading, and
then hit the sane nurse in the chest. A second nurse was unabl e
to take a bl ood sugar readi ng because M. Johnson tw sted her
fingers when she approached with the finger stick. The
enmer gency room physician on duty was equally unable to conduct
any neani ngful assessment of M. Johnson’s health because the
patient refused to answer questions concerning his condition.
Thr oughout this episode, M. Johnson was yelling profanities at
the hospital staff, threatening the hospital staff, and

generally disrupting the entire emergency room Utimately, M.



Johnson was placed in restraints with the assistance of hospital
security staff.

A second energency room physician attenpted to treat
M. Johnson, even granting M. Johnson’s request that his upper
body restraints be renoved. However, M. Johnson refused to
answer any of the physician’s questions and refused treatnent.
H s aggressive and disruptive behavi or persisted, and M.
Johnson was continually trying to kick, punch, bite or hit any
staff nenber that approached him At sone point after M.
Johnson was brought to St. Claire, the emergency roomunit
secretary contacted the Mdrehead police. The police officers
were able to calm M. Johnson at his bedside, and escorted him
to the police cruiser parked in front of the energency room
After a brief detention, M. Johnson was released into the
custody of his famly.

M. Johnson then filed suit against St. Caire,
claimng malicious prosecution, false inprisonnent, and battery
as a result of the treatnent he received in the energency room
Summary judgnent in favor of St. Claire was awarded as to al
claims. This appeal followed, and we affirm

Summary judgnent is proper when, view ng the evidence
in the light nost favorable to the nonnoving party, it appears
i npossi bl e that the nonnoving party will be able to produce

evidence at trial warranting a judgnment in his favor.
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Steelvest, Inc. v. Scansteel Service Center, Inc., Ky., 807

S.W2d 476, 483 (1991). On appeal, the standard of review of a
summary judgnent is whether “the trial court correctly found
that there were no genuine issues as to any material fact and
that the noving party was entitled to judgnent as a matter of

law’. Scrifes v. Kraft, Ky. App., 916 SSW 2d 779, 781 (1996).

Where the relevant facts are undi sputed and the dispositive
i ssue becones the legal effect of those facts, our reviewis de

novo. Id. at 781

W w il address first M. Johnson’s claimof nalicious
prosecution. Kentucky courts recognize the foll ow ng six
el enents of the tort of malicious prosecution: (1) the
institution or continuation of a prior judicial proceeding; (2)
by, or at the instance of, the person sought to be charged; (3)
the termnation of the prior crimnal proceeding in the
plaintiff's favor; (4) malice in the institution of such
proceedi ng; (5) want or |ack of probable cause for the
proceedi ng; and (6) suffering of damages as a result of the

proceeding. Raine v. Drasin, Ky., 621 S.W2d 895, 899 (1981).

The trial court determned that M. Johnson failed to show that
the hospital acted with the requisite malice in instituting the
arrest.

On appeal, M. Johnson asserts that the trial court

erred in granting summary judgnent because nmalice could be
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inferred by a | ack of probable cause. Wile we agree with the
trial court that the record fails to reveal any evidence of the
requi site malice conponent, M. Johnson’s claimfor malicious
prosecution nmust fail because a judicial proceeding was never
instituted agai nst him

“The initiation of a crimnal proceeding generally
occurs upon either the actual arrest of a person, the return of
an indictnent, the issuance of an arrest warrant or a summons to
appear and answer crimnal charges.” WIlliamS. Haynes,

Kent ucky Juri sprudence 8 14-3(a) (1987). None of these occurred

in the present case. M. Johnson was escorted out of the St.

Cl aire energency roomby the Morehead police officers. Once
outside, he was briefly detained while the police questioned
him and then released into the custody of his famly nenbers.
He was not taken into custody, transported to the police station
for further questioning, or arrested. Therefore, M. Johnson
has failed to satisfy the threshold requirenent that a judicial
proceeding be instituted against him “[Qne nust strictly
conply with the prerequisites of nmaintaining an action for

mal i ci ous prosecution.” Raine v. Drasin, Ky., 621 S.W2d 895,

899 (1981). Summary judgnent on the claimof nalicious
prosecuti on was proper.
M. Johnson next clainms that the trial court erred in

granting summary judgnent on the claimof false inprisonnent.
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In Kentucky, false inprisonment is defined as “any deprivation
of the liberty of one person by another or detention for however
short a tinme wi thout such person’s consent and against his wll,
whet her done by actual violence, threats or otherw se.
Furthernore, false inprisonnent requires that the restraint be
wrongful , inproper or without a claimof reasonable

justification, authority or privilege.” Banks v. Fritsch, Ky.

App., 39 S.W3d 474, 479 (2001).

Even reviewi ng the evidence in a |ight nost favorable
to M. Johnson, the claimfor false inprisonnent fails because
St. Caire was justified in restraining M. Johnson. Physica
restraint is permtted in order to prevent a person from
endangering hinself or others, provided the restraint is
reasonable in tinme and manner in [ight of the circunstances.

WIlliam S. Haynes, Kentucky Jurisprudence 8 9-3(b) (1987). The

case of Allen v. Vogue Amusenent Conpany, Ky. App., 377 S.W2d

805 (1964), seens to be the only Kentucky case directly
addressing the perm ssible extent of restraint where the
restraint is justified. 1In Allen, a mnor child was held in the
manager’s office of a novie theatre after disrupting the other
patrons. He was detained in that office until his nother
arrived. This Court determ ned that the restraint of the boy

was justified as “a proper neasure to protect the defendants’



property frominvasion and interference by the boy.” 1d. at
806.

Wil e the factual background of Allen is very
different than the present case, the underlying principle is
applicable: the extent of restraint nust be reasonable in |ight
of the danger posed. In Allen, in order to maintain a quiet
theatre and protect property, it was reasonable for the nanager
to sinply keep the boy in his office until the nother arrived.
Here, the threat was to personal safety. It is undisputed that
M. Johnson was physically violent and verbally aggressive
during his stay at the St. Claire enmergency room thereby
j eopardi zing the safety of the hospital staff. Moreover, by
renderi ng any neani ngful assessnent or treatnent inpossible, M.
Johnson was endangering his own health. The restraint inposed
was necessary and reasonable in light of the physical threat M.
Johnson posed to hinself and to the enmergency roomstaff. It
shoul d be noted, as further evidence that St. Caire acted
reasonably, that M. Johnson’s restraints were rel eased at one
poi nt when he was able to cal mdown. The restraints were only
used a second tine because M. Johnson’ s behavi or agai n becane
di sruptive and threatening.

Viewing all facts in a light nost favorable to M.
Johnson, the evidence does not support a claimof false

i mpri sonment. The undisputed facts reveal that St. Caire was
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privileged in their restraint of M. Johnson due to the threat
of physical injury he posed, and that the extent and manner of
the restraint was reasonable in Iight of the danger posed.

M. Johnson’s final claimis that the trial court
erred in granting summary judgnent on the claimof battery
because genuine issues of material fact existed as to the extent
of M. Johnson’s consent. M. Johnson argues that any consent
given to St. Claire did not authorize the use of restraints, and
that the application of those restraints anounts to battery. W
di sagr ee.

St. Caire was privileged in their restraint of M.
Johnson pursuant to KRS 503.110(4), which provides in pertinent
part:

The use of physical force by a defendant

upon anot her person is justifiable when the

defendant is a doctor or other therapist or

a person assisting himat his direction and:

(a) the force is used for the purpose of

adm ni stering a recogni zed form of treatnent

whi ch the defendant believes to be adapted

to pronoting the physical or nmental health

of the patient; and (b) the treatnment is

adm nistered with the consent of the patient

or the treatnment is adm nistered in an

emer gency when the defendant believes that

no one conpetent to consent can be consulted

and that a reasonable person, wi shing to

saf equard the welfare of the patient, would

consent .

It is uncontroverted that M. Johnson’'s | ow bl ood

sugar presented an energency. Upon arrival at the energency



room M. Johnson was unable to give consent due to his |ow
bl ood sugar |l evel so his niece, Ms. Waver, consented on his
behal f. However, even disregarding Ms. Waver’'s consent, any
reasonabl e person woul d have consented to treatnent considering
the severity of M. Johnson’s condition. However, M. Johnson’s
physi cal and verbal threats nade adm nistration of treatnent
dangerous, if not inpossible. 1In order to provide the proper
treatment to M. Johnson, and to protect the safety of the
hospital staff, it was necessary to restrain him There is
nothing in the record to suggest that the force applied to M.
Johnson was unnecessary in light of the circunstances.
Therefore, summary judgnent as to the claimof battery was
war r ant ed.

The |l ower court properly granted summary judgnent in
favor of the appellees. The judgnment of the Rowan Circuit Court

is, therefore, affirned.
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