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BEFORE: JOHNSON AND PAI SLEY, JUDGES; AND M LLER!, SENI OR JUDGE.
PAI SLEY, JUDGE. This is an appeal froma summary judgnent
entered by the Nelson Circuit Court dismssing appellants’
conpl ai nt agai nst appel |l ees Joseph J. Buchino, M D. and Joseph
J. Buchino, MD. & Associates, P.S.C. and reaffirmng a prior
interlocutory summary judgnment in favor of appellee Sisters of
Charity of Nazareth Health Systens, Inc., D/ B/ A Fl aget Menori al
Hospital, dism ssing appellants’ conplaint. The court found
that Flaget was not |iable for the wongful death of Marshal
Carm ne (Carm ne) because its physicians are i ndependent
contractors. The court also found that any clai magainst Dr.
Buchi no was barred by the applicable statute of |imtations.
For the followi ng reasons, we affirm

Marshall Carm ne was treated at Fl aget Menori al
Hospital in January and February 1994. He died there on
February 13, 1994 due to conplications follow ng surgery. On
February 6, 1995, appellants Teresa Johnston and Stephanie
Carm ne, as co-admnistrators of Carmne’s estate, filed a
wrongful death action against Dr. Betty Lew Arnold, Dr. M ckey
Ander son, and Fl aget alleging that their negligent acts caused
Carmne’s death. Approximately five years |ater, appellants

| earned that Dr. Buchino, a pathol ogist, apparently m sread

1Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.



ti ssue speci nens taken from Carm ne while he was being treated
at the hospital. Dr. Arnold and Dr. Anderson alleged that they
woul d have followed a different treatnent path if the results
had been correctly reported. Appellants therefore amended their
original conplaint to add Dr. Buchino as a defendant. The trial
court subsequently granted Dr. Buchino’s notion to dismss,
whi ch was treated as a notion for summary judgnent, based on Dr.
Buchino’s assertion that the one-year statute of limtations set
forth in KRS 413.140(1)(e) had long since run on any clai mthat
appel l ants m ght have been entitled to assert against him The
court also granted Flaget’s notion for summary judgnent on the
ground that Dr. Buchino was an i ndependent contractor rather
t han an enpl oyee of the hospital. The entire conplaint
therefore was di sm ssed and this appeal foll owed.

In order to succeed on a notion for summary judgnent,
a “novant nust show that there is no genuine issue as to any
material fact and that the noving party is entitled to a

judgnment as a matter of law.” Commonwealth v. VWiitworth, Ky.,

74 S. W 3d 695, 698 (2002) (citing CR 56.03). “Because sunmary
j udgnment involves only | egal questions and the existence of any
di sputed material issues of fact, an appellate court need not
defer to the trial court’s decision and will review the issue de

novo.” Lewis v. B & R Corporation, Ky. App., 56 S.W3d 432, 436

(2001).



Appel lants first contend that the trial court erred by
concluding that there is no genuine issue of material fact as to
whet her Dr. Buchi no was an i ndependent contractor rather than a
hospi tal enpl oyee for whose actions Flaget was responsible. W
di sagr ee.

“As a general rule, an enployer is not liable for the
torts of an independent contractor in the performance of his

job.” Mles Farm Supply v. Ellis, Ky. App., 878 S.W2d 803, 804

(1994). See also King v. Shel by Rural Electric Cooperative

Corporation, Ky., 502 S.W2d 659, 660 (1973). One reason this

rul e devel oped was “the unfairness of inposing liability upon an
enpl oyer who had no nmeans of inposing any control over the
work.” King, 502 S.W2d at 664. As illustrated in Sam Hor ne

Mot or and | npl emrent Conpany v. Gregg, Ky., 279 S.W2d 755

(1955), nine different factors should be considered in
determ ni ng whether a person is an enpl oyee rather than an
i ndependent contractor:

(a) the extent of control which, by the
agreenent, the master nay exercise over
the details of the work;

(b) whether or not the one enployed is
engaged in a distinct occupation or
busi ness;

(c) the kind of occupation, with reference
to whether, in the locality, the work
is usually done under the direction of
the enpl oyer or by a specialist wthout
supervi si on



(d) the skill required in the particul ar
occupati on;

(e) whether the enployer or the workman
supplies the instrunentalities, tools,
and the place of work for the person
doi ng the work;

(f) the length of tine for which the person
i s enpl oyed;

(g) the nethod of paynent, whether by the
time or by the job;

(h) whether or not the work is a part of
the regul ar business of the enpl oyer;
and

(i) whether or not the parties believe they

are creating the relationship of master
and servant.

Sam Horne, 279 S.W2d at 756-757 (citation omtted). See also

Mullins v. Western Pioneer Life |Insurance Conpany, Ky., 472

S.W2d 494, 495 (1971); Anbrosius Industries, Inc. v. Adans,

Ky., 293 S.W2d 230, 236 (1956). W also note that “[t]he
ultimate test is the control reserved or exercised by the

enpl oyer.” Coleman v. Baker, Ky., 382 S.W2d 843, 846 (1964).

Here, the circunstances relevant to factors (b), (c),
and (d), as listed in Sam Horne, indicate that Dr. Buchi no was
an i ndependent contractor because the business of pathology is
di stinct and highly specialized requiring a significant anount
of skill but no supervision. The facts relating to factor (e)

suggest that an enpl oyee rel ationship existed between Fl aget and
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Dr. Buchino since the hospital supplied the site of the Iab as
well as all necessary equi pnent. Next, the record shows that at
the tine of Carm ne’s death Fl aget and Buchi no were operating
under a contract entitled “Proposal for Pathol ogy Coverage”,
which was silent as to possible term nation of their

rel ati onship. As such, the contract was inplicitly term nable
at will thereby suggesting an enpl oyer/enpl oyee rel ati onship

with respect to factor (f). Firestone Textile Conpany Division,

Firestone Tire and Rubber Conpany v. Meadows, Ky., 666 S.W2d

730 (1983), Shah v. Anerican Synthetic Rubber Corporation, Ky.,

655 S.W2d 489 (1983). Wth regard to factor (g), the evidence
reflects that, consistent with an i ndependent contractor, Dr.
Buchino billed patients directly and he was solely responsible
for all social security and income tax w thhol dings. Further,
even if providing pathology results falls within the nornal

busi ness of a hospital, here it seens clear that both Flaget and
Buchi no believed that their contract created an i ndependent
contractor relationship.

Most inmportant to our consideration of the independent
contractor issue herein is factor (a), which pertains to the
extent of control that Flaget exercised over the details of Dr.
Buchino’s work. Qur review of the record indicates that any
such control was mninmal. More specifically, although the

hospital provided the site of the |aboratory, provided all of
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t he equi prent, and set the fees charged to patients, Dr. Buchino
billed the patients directly, provided his own mal practice

i nsurance, paid his own social security and inconme tax

wi t hhol di ngs, deci ded whi ch physicians woul d provi de services
within the [ ab, and perforned | aboratory duties within his own
prof essional discretion without interference from Fl aget.

The record shows that there is no genuine issue of
material fact with respect to the circunstances surrounding the
relati onshi p between Flaget and Dr. Buchino. That being so, the
determ nati on of whether Dr. Buchino was Fl aget’ s enpl oyee or an
i ndependent contractor was an issue of law for the court’s

consi deration. See G ubb v. Coleman Fuel Co., 272 Ky. 847, 114

S.W2d 477, 479 (1938). Cearly, the court did not err by
finding, as a matter of law, that Dr. Buchino was an independent

contractor.

Next, appellants argue in the alternative that even if
Buchi no was an i ndependent contractor, the trial court erred by
failing to find that Carm ne | acked adequate notice of Dr.
Buchino’s status since he allegedly displayed apparent authority
to act on behalf of the hospital. W disagree.

Apparent authority is not actual authority,

but rather “is that which, by reason of

prevailing usage or other circunstance, the

agent is in effect held out by the principal

as possessing. It is a matter of
appearances, fairly chargeable to the



princi pal and by which persons dealt with
are deceived, and on which they rely.”

Wllians v. St. Caire Medical Center, Ky. App., 657 S.W2d 590,

595 (1983) (quoting Estell v. Barrickman, Ky. App., 571 S.W2d

650, 652 (1978)). WIIlians recogni zed that the existence of
apparent authority may cause a hospital to be held liable for
the acts of an independent contractor physician. However,
WIllians al so recogni zed that absent either negligence in

sel ection or establishment of liability under apparent agency
principles, a hospital is insulated fromliability for the
negl i gence of independent contractor physicians. Simlarly, in

Pai ntsvill e Hospital Conpany v. Rose, Ky., 683 S.W2d 255

(1985), the Kentucky Supreme Court held that apparent agency can

be inferred fromthe circunstances “absent evidence that the

patient knew or shoul d have known that the treating physician

was not a hospital enployee when the treatnent was perforned.”

Paintsville, 683 S.W2d at 256 (enphasis added).

Here, Carm ne signed adm ssion fornms on six different
occasions which explicitly stated that the pathol ogi sts and
physi ci ans at Flaget were independent contractors and not
enpl oyees or agents of the hospital. Wiile the courts in

Paintsville and WIllians may have reached a different result,

t hose cases are distingui shabl e because here, unlike the

patients in those cases, Carm ne received clear and explicit



notice of Dr. Buchino s status as an i ndependent contractor
These facts are closely related to those described in Floyd v.

Humana of Virginia, Inc., Ky. App., 787 S.w2d 267, 270 (1989),

whi ch found the appellant’s testinony to be determ native
because she admtted “that she had read and signed each of the
adm ssion fornms to Humana of Virginia Hospital, Inc. d/b/a
Humana Hospital University, which indicate[d] her know edge that
t he doctors were independent contractors and not agents of the
hospital.” Thus, we conclude that the trial court did not err
by finding that the hospital adm ssion forns provided Carm ne
wi th adequate notice as to the status of the physicians working
at Fl aget .

Next, appellants assert that the court erred by
failing to find that Flaget cannot delegate its liability to
i ndependent contractors because it is required to provide
pat hol ogy services pursuant to 902 KAR 20:016 et seq. As Fl aget
conplied with its statutory duty by contracting with Buchino to
provi de pathol ogy services, this argunment clearly |lacks nerit.
The regul ati on does not suggest that these services cannot be
provi ded by an i ndependent contractor, and appellants have cited
to no Kentucky authorities which would support such a
conclusion. In fact, 902 KAR 20: 016 84(4) provides that
pat hol ogy services may be provided by either “the hospital or by

arrangenent with other facilities.”
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Next, appellants contend that the trial court erred by
finding that the statute of Iimtations had run prior to the
filing of their action against Dr. Buchino. W disagree.

Appel l ants assert that they could not have known of
the cause of action against Dr. Buchino until May 8, 2000, when
an expert wtness found a m stake by Buchino in reading
Carm ne’s tissue specinens. “Under the ‘discovery rule,’” a
cause of action will not accrue until the plaintiff discovers,
or in the exercise of reasonable diligence should have
di scovered, not only that he has been injured but also that his
injury may have been caused by the defendant’s conduct.”

Wsenman v. Alliant Hospitals, Inc., Ky., 37 SSW3d 709, 712

(2000) (quoting Hazel v. General Mdtors Corp., 863 F. Supp. 435,

438 (WD. Ky. 1994)). However, although appellants claimthat
t hey could not have known that Dr. Buchino caused Carm ne’s
death until the relevant slides were brought to their attention,

[t] he discovery rule does not operate to
toll the statute of limtations in a
wrongful death case filed in a circuit
court, absent a defendant’s fraudulently
conceal ing or msrepresenting the
circunstances of the death, because the
cause of action accrues when the fact of
injury is known; the decedent’s death
provi des the notice to investigate.

Gray v. Commonweal th, Ky. App., 973 S.W2d 61, 62-63 (1997)

(citing McCollumv. Sisters of Charity of Nazareth Health

Corporation, Ky., 799 S.W2d 15, 19 (1990)). See al so Hackworth
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v. Hart, Ky., 474 S.W2d 377, 380 (1971). As further explained

in McLain v. Dana Corporation, Ky. App., 16 S.W3d 320, 326

(1999),

[u] nder Kentucky | aw, the discovery rule
provi des that a cause of action accrues when
the injury is, or should have been,

di scovered. However, the discovery rule
does not operate to toll the statute of
l[imtations to allow an injured plaintiff to
di scover the identity of the w ongdoer

unl ess there is a fraudul ent conceal nent or
a m srepresentation by the defendant of his
role in causing the plaintiff’s injuries. A
person who has know edge of an injury is put
on “notice to investigate” and di scover,
within the statutory tinme constraints, the
identity of the tortfeasor.

Because appel lants have failed to allege or show that appellees
engaged in any conceal ment or m srepresentations and have fail ed
to show that in the exercise of reasonable diligence, they could
not have di scovered Dr. Buchino’s mstake and identity, they are
not entitled to relief on this ground.

Finally, appellants argue that the trial court erred
by failing to find that the anended conpl aint relates back to
the original conplaint. W disagree. CR 15.03 states in
pertinent part that:

(1) Whenever the claimor defense asserted in

t he amended pl eadi ng arose out of the

conduct, transaction, or occurrence set

forth or attenpted to be set forth in the

ori gi nal pleading, the amendnent rel ates

back to the date of the original pleading.

(2) An anmendnent changi ng the party agai nst

-11-



Al t hough i

t he amended conpl aints arose out of the same occurrence,

parties di

15.03(2) were satisfied herein.

requi renents were net because Dr.

m st aken,

whoma claimis asserted relates back if the
condition of paragraph (1) is satisfied and,
within the period provided by |aw for
commenci ng the action against him the party
to be brought in by anmendment (a) has

recei ved such notice of the institution of
the action that he will not be prejudiced in
mai ntai ning his defense on the nerits, and
(b) knew or should have known that, but for
a m stake concerning the identity of the
proper party, the action would have been

br ought agai nst him

t is not disputed that the clains in the original and

t he

sagree as to whether the conditions set out in CR

Buchino's identity was

Appel l ants claimthat those

he had notice of the wongful death action, and he was

not prejudiced in any way by the delay in being added as a

def endant .

However, appellants have provided no proof that

Buchi no received notice within the one-year statute of

[imtations applicable to this action.

Si nce the

KRS 413.140(1) (e).

original conplaint was filed only one week prior to

the expiration of the statute of limtations, appellants cannot

satisfy the requirenents of CR 15.03(2) unless they can show

t hat during that one-week period, Dr. Buchino was or should have

been aware of both the institution of the action and of the fact

that, but for a mstake in the identity of the parties,

al so have

he woul d

been sued. Al though sonme cases have held that notice
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may be i nmputed whenever potential defendants have sufficient

identity of interests with the original parties, Hal derman v.

Sanderson Forklifts Conpany Ltd., Ky. App., 818 S.W2d 270

(1991), Funk v. Wagner Machinery, Inc., Ky. App., 710 S.W2d 860

(1986), dark v. Young, Ky. App., 692 S.W2d 285 (1985), we do

not believe that notice should be inputed to Buchino in this
case. Although Flaget and Buchino did have a business
rel ati onship, Flaget was under no duty to inform Buchino of a
lawsuit filed against the hospital. Further, the interests that
Fl aget was protecting were not simlar to those of Buchino since
any negligence by Buchino, as an independent contractor, would
have cl eared Flaget of all financial responsibility for
Carm ne’s death. Although we recogni ze that

[I]Jimtations statutes are by nature

arbitrary and so sonetines seemto operate

harshly. This harshness, of course, does

not authorize courts to disregard the strict

duties such statutes inmpose. On the

contrary, the statutory duty to devel op and

file one’s case diligently has been

interpreted as absol ute except in the nost

conpel I'ing of circunstances.

Reese v. Ceneral Anerican Door Conpany, Ky. App., 6 S.W3d 380,

383 (1998). In addition, we note that “[t]he nmere failure to
identify a potential defendant within the limtations period .

is not the sort of mstake contenplated by part (2)(b) of C
15.03.” Reese, 6 S.W3d at 383-384.

The judgnent of the Nelson Circuit Court is affirnmed.
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ALL CONCUR.
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