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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

Maher Mawaldi, M.D., et al., CASE NO. 4:04-cv-2146

Plaintiffs,
VS. Memorandum, Opinion, and Order

[Resolving Doc. No. 28]

St Elizabeth Hedth Center, et al .,

Defendants.
JAMES S. GWIN, UNITED STATES DISTRICT JUDGE:

Defendants St. Elizabeth Health Center, Humility of Mary Health Partners, Inc., Nadine C. Bruce,

M.D., and StevenD. Robbins, M.D. ("Defendants’) move for summary judgment [Doc. 28]. ThePantiffs
Maher Mawaldi, M.D., and Salwa Agemy opposethe motion[Doc. 38].Y The Court findstha Plaintiffs
fall to show materid issues of fact to support their dams for hogtile work environment, discrimination on
the bas's of nationd originand religion, defamation, negligent and intentiond inflictionof emotional distress,
tortious interference with contract, and loss of consortium. The Court thus GRANTS the Defendants
motion.

|. Background Facts

Hantiff Maher Mawddi, M.D., is a Syrian-born Mudim. At some point after graduating from

YThe Court notes that after the Defendants filed a motion for summary judgment but before Plaintiffs had filed
their response, Plaintiff’s counsel sought to withdraw his representation, citing differences in strategy between himself
and Plaintiff. Plaintiff filed his summary judgment response pro se and continues to proceed in this litigation pro se.
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medica school in Syria, he immigrated to the United States, and worked in aresearch podition at Indiana
University School of Medicine. On March 21, 2002, Mawaldi was appointed to be afird-year resdent
in Internd Medicine a . Elizabeth Hedth Center, in Y oungstown, Ohio, for the year beginning July 1,
2002, and ending June 30, 2003. St. Elizabethruns an Interna Medicine Residency Program accredited
by the American Council of Graduate Medical Education. Mawadi was chosen for one out of only eght
open dotsin the first-year, or PGY-1,2 dass. Of the 24 residents in the internal medicine program at the
beginning of the 2002-2003 year, dl wereinternational medica graduates. Six resdents were from the
Middle East and 16 were from Indiaor Asa. Only one resdent was from the United States.

AnlInternd Medicine resdency isathree-year program. Resdentsparticipatein clinicd rotations,
each lasting one month. Residents are supervised by faculty membersand senior resdents. At theend of
eachrotation, every supervisng faculty member and resdent preparesawritteneva uationof the supervised
resdent. Thewritten evaduation conssts of both numerica rating and narrative comment. Each resdent’s
progress is tracked by the Residency Evauation Review Committee (“RERC”), which is made up of
several faculty membersand a chiefresident.? Defendant Bruce, Program Director, chaired the committee.
During the first quarter of 2003, Associate Director Thomas Marngon chaired RERC while Bruce was
on medicd leave.

Defendants have produced evidence, whichPlaintiff does not serioudy dispute, that inthe first few

months of hisresdency, Mawaldi was behind hispeersin terms of basic medica knowledge and cognitive

2« PGY" standards for “ Post Graduate Y ear.”

The faculty members on RERCduring July 2002-July 2003 included Dr. Nadine Bruce, Dr. Thomas Marnejon,
and Dr. Charles Wilkins, as well as other faculty. The chief resident was Dr. Abdul-Razzak Alamir.
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skills See, e.g., Def. Exh. 8, Marngon Aff. (recounting September 2002 rotation); Pl. Exh. U, RERC
Minutes. While early on he received “ satisfactory” ratings of 4 and 5 (out of 10), and was deemed to be
improving, see Pl. Exh. U, RERC Minutes, faculty comments as the year progressed displayed concern
about his performance. See, e.g., Def. Exh. 9, Cropp Aff. (dtating, in November evduation, “[Mawadi]
[dloesn’'t know patients well enough. No improvement from 1% rotation. I'm disappointed in his
performance this month.”); Def. Exh. 10, Mawaldi Depo. 84 (quoting Robbins's December 2002
evaduation: “[Mawadi] is not on pace to be able to supervise PGY | residents by July 2003. He appears
to be sruggling most withhis knowledge base and his communication skills”); Def. Exh. 8, Marng on Aff.
(describing megting with Mawaldi in January 2003, during which Mawadi acknowledged his dinica
deficiencies).

Fantiff, for his part, hasa so produced evidence of peer evaduations tending to show both positive
and negative aspects of his performance. Pl. Exh. C, SP and Rater Comments.# The Court notes,
however, that Mawaldi has not indicated what position these evaluators held. They appear to be neither
interna medicine resdents nor faculty members.

InJanuary 2003, after reviewing his eva uations, RERC by consensus placed Mawal di onacademic
warning. Dr. Marngon, acting director, informed Mawadi that the committee felt hisclinica and cognitive
performance were below the expected leve at that point of the resdency. Def. Exh. 8, Marngon Aff.

Mawaddi’ seva uations throughout the spring of 2003 continued to reflect faculty concernover his

YAs an example, one set of comments stated: “Left out a few gaps in the History. Overal did a quite
comprehensive interview. Excdlent job.” The very same evaluator also appears to have written, for the same exercise:
“During the physical exan Dr. Mawaldi seemed to be just ‘going through the motions of the physical rather than
actualy learning from it. For example, when he did the arm strength test he said ‘Wonderful!’ before | even had a chance
to demonstrate whether | had arm strength or not.” PI. Exh. C., SP and Rater comments.
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performance, even though some also showed progress2  Some eva uations numericaly rated him at the
satisfactory level, others at the unsatisfactory level. See Def. Exh. 9, Cropp Aff. (in February 2003
evauation, rating performance unsatisfactory and gating, “Dr. Mawadi is very nice and pleasant to be
around. He tries very hard. Unfortunately, he doesn’t ‘connect the dots very well. He is ether
intimidated or cannot apply yesterday’s concepts to today’s problem.”); Fl. Exh. G, Wilkins June 2003
Evauation (rating performancesatiSfactory, and dating, “I fed Dr. Mawal di may be making some progress.
He sometimes forgets important details at times such as giving NSAIDs to elderly with rend or heart
disease. He needsto pay more attention to detals and be given more coaching to deem whether he will
be“safe” asaPGY2.")¥

OnJdune 5, 2003, RERC placed Mawadi on academic probation for a period of four months and
prescribed a plan for remediation. On June 6, 2003, Defendants Bruce and Robbins met with Mawa di
to discuss the plan. The Memorandum for the Record, dated June 6, 2003, and signed by Defendants
Bruce and Robbins, as well as by Mawadi, explained the reasons for the action:

1. [Mawadi] cannot adequately apply his medica knowledge to clinical stuations.

2. There are communication problems; he does not aways follow the advi[c]e of his

supervisng resdents and faculty atending physicians.

3. Heisnot yet ready to supervise PGY -1 residents.

4. The faculty have grave concernstha he will not be able to perform independently in
emergent dinica Stuations.

§/In his brief, Mawaldi has aso cited to additional evauations and RERC minutes that he has failed to put into
evidence, either through an affidavit or the documents themselves. See Pl. Br. 4 (citing April 17, 2003 and May 1, 2003
notes).

8The Court notes that Mawaldi’s own version of this evaluation leaves out important aspects of Dr. Wilkins's

comments. Mawaldi, taking Wilkins's comments out of context, described the evaluation as stating that “he will be ‘safe’
asaPGY-2." Pl.Br.5.
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Def. Exh. 11, Memorandum for the Record, June 6, 2003.

The remediation plan, signed by Defendant Bruce and Mawaldi, proposed to (a) place Mawadi
intohighly supervised rotations withfaculty members chosen for their educational expertise; (b) place PGY -
3 residents on cal with Mawaldi specificaly to monitor him; (¢) assign Chief Medical Resident Abdul-
Razzak Alamir to monitor Mawadi on generd medicine and to conduct ongoing educationd sessonsto
concentrate on:

a Improving hislogicd thinking appropriately applying his medical knowledge;

b. Writing meaningful and correct patient orders;

c. Ordly presenting patient cases in ameaningful way; and

d. Understanding the importance of asking for help.

Def. Exh. 12, “RemediaionPlanfor Maher Mawaldi July-October 2003,” June 20, 2003. According to
the June 6, 2003 memo, Mawaldi was aso informed that the possible consequences of unsatisfactory
performance by the end of the remedia period included possible dismissd fromthe program. Def. Exh. 11,
Memo for the Record, June 6, 2003.

Pursuant to the remediation plan, Mawaldi spent July, August, and September on subspecidty
rotations, and PGY -3 residents took call with him. Paintiff has produced evidence that his performance
improved during this time. Comments by supervising physicians indicate the level of remediation il
required:

| believe Dr. Mawadi’s medica school training did not provide him with an adequate

foundation of basic pathophyisology. A good anadogy would be someone building an

el aborate home on a foundation that has missing concrete blocks.

After being supplied with some basic cardiac pathophysologic principles, we began to

make some progress toward gpplying the informationto clinicd Stuations. However, the

duration of this rotation was too short to carry this endeavor to Sgnificant fruition. To his
credit, Dr. Mawaldi worked hard during the course of this one-month rotation to correct
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his deficit and make forward progress.

Congderable effort on his part will berequired to reach aknowledge level commensurate

with hispeers. . . . | beieve his dinicd career can be salvaged, if he can acquire amuch

stronger foundation in basic pathophysiology. Literally, he needs an educational

experience like the Principles of Medical Science Course given to the M-2 students

at NEOUCOM.

A. BExh. J, Comments by Dr. JRondd Mikalich, Sept. 8, 2003, regarding 7/1/03-7/30/03 rotation.
(Emphasis added).

Mawaldi did not complete his September rotation. Inaletter dated September 1, 2003, Mawaldi
gave notice of hisresignation from St. Elizabeth, effective September 26, 2003.7 Inthe letter, Mawaldi
cited “family issues’ as his reason for leaving. In his deposition, however, he retracted the statement,
admitting that he did not resign for “family issues” Def. Exh. 10, Mawadi Depo. 132.

In order to obtain a postion inaresdency program e sawhere, Mawadi sought reference letters
from Defendant Bruce, as well as others who had supervised him on various rotations— Dr. Wilkins, Dr.
Youssef, and Dr. Kim. Bruce' s letter, dated September 16, 2003, described the difficultiesMawaldi had
had during his firg year, induding the fact that he had been put on probation. Among the four mgor

problems she observed in Mawadi’ s performance, Bruce wrote;

He thinks he knows what he is doing and is unaware tha his judgment is faulty. This
makes him dangerous as an independent practitioner. His supervisng resdents had to

Z'The Court notes that Mawaldi may have contemplated resigning before the beginning of September. Plaintiff
has provided a generic reference letter, written by Defendant Bruce, dated June 17, 2003. The letter states:

Dr. Maher Mawaldi has requested this letter of reference for a PGY-2 internal medicine residency
position in 2003. . . . He will have a PGY-2 contract with us beginning July 1, but | have told him |

would release him from [the] contract if he found another program. . . .

Pl. Exh. H, Bruce reference letter, June 17, 2003. In addition, Mawaldi admitted in his own brief that during the probation
period, he attended some interviews and attempted to seek residency training elsewhere. See Pl. Br. 6.
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Def. Exh. 15, Bruce Letter to Heckman, Sept. 16, 2003.
“dangerous’ with “ungble to function.” See Def. Exh. 17, Bruce Letter to Cash, Mar. 17, 2004 (“This

makes him unable to function as an independent practitioner.”).2 Toward the end of her referenceletter,

monitor him closdly.

Brucewrote:

Def. Exh. 15, Bruce Reference Letter, Sept. 16, 2003; Def. Exh. 17, Bruce Reference Letter, Mar. 17,

2004.

On apostive note, Dr. Mawadi has an excdlent atitude and strives to do wel. Heis
opento congructive criticism. Hisinterpersond skillsaregood. Heisalikable gentleman
who relateswell on asocid levd witheveryone and isacaring physcian. Hisethics have
never been questioned.

| believe that in a different specialty with a fresh start Dr. Mawaldi may progress in a
sdtisfactory manner.

8 The four problems Bruce listed were:

1. He cannot apply the medical knowledge he has to the clinical situation.
His knowledge base appears average and continues to improve, but he did not advance in his abilities
to make clinical decisions.

2. He does not know when to call for help in clinical situations.
He thinks he knows what he is doing and is unaware that his judgment is faulty. This makes him
dangerous as an independent practitioner. His supervising residents had to monitor him closely.

3. He does not hear what heistold.

Some fa[c]ulty members question whether this is a language barrier. When speaking to him, | believe
that he understands English well enough. (He is married to an American woman and speaks English
a home on a regular basis.) He does not, however, appear to process what he hears. He needs to be
asked to verbalize instructions that he has been given.

4. He does not appear to understand that his abilities [are] below par.
| have strongly advised Dr. Mawaldi to seek residency training in a less broad specialty where the
integration of knowledge might be easier.

Def. Exh. 15, Bruce Reference Letter, Sept. 16, 2003; see also Def. Exh. 16, Bruce Ref., Mar. 17, 2004.
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The other |etters of reference were less pointed about Mawadi’ s weaknesses. Dr. Wilkins, who

wrote his letter while supervisng Mawddi on hislagt rotation, wrote:

During the early part of his residency he was made aware of a communicationproblemand
this has been improving. | recently witnessed him interacting with a 98-year-old patient
and isdoing very well. His knowledge in medicine was week at the beginning, but again,
he is reading and improving over time.

He occasiondly has problems with high complex cases and is working very hard to
overcome this area of weakness.

A. Exh. N, Dr. Wilkins reference letter, Sept. 11, 2003. Dr. Jung Kim's recommendation referred very

little to Mawadi’ s abilities, but Sated:
Initidly, he required putting an extra effort to acclimate to U.S. hospitd system, and
showed a steady improvement on academic as well as clinicd performance. In my
observation, his medica knowledge is average and continoudy improving.

M. Exh. N, Dr. Kim reference | etter, Sept. 11, 2003.
Finaly, the letter from Dr. Sayed Y ossef mentioned no weskness at dl:
During my rotation, heexpressed agreat desireto pursue acareer ingastroenterology fidd
and | found hisfund of knowledge to be exemplary, as wdl as, a great representation to
his medica schoal in generd.

M. Exh. N., Dr. Y ossef reference letter, Sept. 17, 2003.

Fantiff was unable to gain admissonto any resdency program. OnApril 15, 2004, Mawaddi filed

an EEOC complaint. The EEOC found no violation. On October 25, 2004, Mawaddi filed the instant

action.

Il. Lega Standard

Summary judgment is appropriate when the evidence submitted shows “that there is no genuine

issue asto any materid fact and that the moving party is entitled to ajudgment as a matter of law.” Fed.
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R. Civ. P. 56(c). In seeking summary judgment, the moving party has the initid burden of showing the
absence of agenuine issue of materia fact asto an essentia dement of thenonmoving party's case. Waters
v. City of Morristown, 242 F.3d 353, 358 (6th Cir. 2001). A fact ismaterid if its resolution will affect
the outcome of the lawsuit. Daughenbaugh v. City of Tiffin, 150 F.3d 594, 597 (6th Cir. 1998) (citing
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)). In deciding whether the moving party
has met this burden, a court must view the facts and dl inferences drawn from them in the light most
favorable to the nonmoving party. Adickes v. SH. Kress & Co., 398 U.S. 144, 158-59 (1970).
However, “a complete falure of proof concerning an essentid element of the nonmoving party's case
necessxrily renders dl other factsimmaterid.” Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).

Once the moving party satisfies this burden, the burden shifts to the nonmoving party to set forth
spedific facts showing atridble issue. MatsushitaElec. Indus. v. Zenith Radio Corp., 475 U.S. 574,586
(1986). It isnot sufficient for the nonmoving party merely to show that thereis some existence of doubt
asto the materid facts. Seeid.

A factud dispute precludes summary judgment only if it ismaterid, thet is, if it rlaesto a matter
essentid to adjudication.  The dispute must concern facts that, under the substantive law governing the
issue, might affect the outcome of the suit.  Anderson, 477 U.S. at 248. The factud dispute dso must be
genuine. The facts must be such that if proven a trid a reasonable jury could return a verdict for the
nonmoving party. Id. “The disputed issue does not have to be resolved conclusively in favor of the
nonmoving party, but that party isrequired to present sgnificant probative evidence that makesit necessary
to resolve the parties differing versons of the dispute at trid.” 60 vy Street Corp. v. Alexander, 822

F.2d 1432, 1435 (6th Cir. 1987) (ating First Nat'| Bank of Arizonav. Cities Serv. Co., 391 U.S. 253,
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288-89 (1968)); see also Celotex, 477 U.S. at 322.
[11. Andlyss/Discusson

RantiffsMawa diand Agemy bring daimsfor (1) hogtilework environment and disparatetreatment
on the bass of nationd origin and religion, as prohibited by Title VII; (2) defamation; (3) negligent and
intentiond infliction of emotiond distress; (4) tortious interference with contract; (5) loss of consortium.
The Court reviews each of the Plantiffs clamsin turn.

A. Title VII Discrimingtion

The Court fird addresses Plantiffs dams againgt Dr. Bruce and Dr. Robbinsin thar individud
capacities. In the Sixth Circuit, no Title VII clam can be made againgt an employee in her individud
capacity. Wathen v. General Electric Co., 115 F.3d 400, 405 (6th Cir. 1997). Defendant Bruce is
employed by St. Elizabeth as Program Director. Dr. Robbinsisthe Associate Program Director. Neither
employed the Paintiff. The Court therefore dismisses the Title VII claims brought against Defendants
Bruce and Robhinsin their individua capacities. The Court next assesses whether Flantiffs clams have
merit againg the remaining Defendants, St. Elizabeth Health Center and Humility of Mary Hedlth Partners.

1. Hostile Work Environment

Haintiff Mawadi alegesthat he suffered a hogtile work environment based on his nationd origin
and religion. In order to make out aclam for hostile work environment, Mawaddi must show that (1) he
was amember of a protected class; (2) he was subjected to unwel comed harassment; (3) the harassment
was because of nationd originor reigion; (4) the harassment had the effect of unreasonably interferingwith
his work performance by creating an intimidating, hostile, or offensve work environment; and (5) the

employer was ligble for the harassment. See Hafford v. Seidner, 183 F.3d 506, 512 (6" Cir. 1999).
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A hodile work environment occurs “when the workplace is permeated with discriminatory
intimidation, ridicule, and inauit that is sufficiently severe or pervasive to dter the conditions of the victim's
employment and create an abusive working environment.” Harrisv. Forklift Sys., Inc.,510U.S.17, 21
(1993). The conduct must be severe or pervasive enough to create an environment that a reasonable
person would find hostile or abusive and that the victim must subjectively regard asabusve. Bowman v.
Shawnee State Univ., 220 F.3d 456, 463 (6™ Cir. 2000).

In determining whether a hostile work environment existed, this Court must ook to the totality of
the circumstances. Faragher v. City of Boca Raton, 524 U.S. 775, 787-88 (1998). “Appropriate
factors for the court to consder when determining whether conduct is severe or pervasive enough to
congtitute ahostilework environment ‘includefregquency of the discriminatory conduct; its severity; whether
it is physcaly threatening or humiliating, or a mere offensive utterance; and whether it unreasonably
interfereswithan employee' s work performance.”” Bowman, 220 F.3d at 463 (quoting Harris, 510 U.S.
at 23). The Supreme Court hashdd that * smple teasing, offhand comments, and isolated incidents (unless
extremdy serious) will not amount to discriminatory changesin the terms and conditions of employment.”
Faragher, 524 U.S. at 788.

Inthis case, Mawal di pointsto Defendant Robbins s practice of holding Bible classes at hishouse,
as wdl as a comment made by Robbins, as conduct dlegedly creating a hostile work environment.
Mawaldi dams that Robbins favored students who attended his Bible classes, and he tegtified that an
announcement was made about the classes at orientation. Other than this, he supplies no admissible
evidence of comments or ingtances related specificdly to the Bible classes. In his depostion, Mawddi

focused instead on a Sngle comment Robbins made during a one-month rotation supervisng Mawaldi.
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Mawaldi tedtified that, a the end of December 2002, Defendant Robbins asked him, “Why don’t you
cdebrate Chrigmas?’ and “Where smy Christmas gift?”’

Defendant Robbins' s comments about Christmas, and his practice of holding Bible dasses & his
own home, do not suffice to create a genuine issue of materid fact that Mawadi suffered a hogtile work
environment. Even if the atements could be taken as anything more than “ smple teesing” or joking (and
Mawaldi stated during his depositionthat Robbins “dwaysjoked . . . [t]hat was his persondlity,” see Def.
BExh. 10, Mawaddi Dep. at 30), the conduct was neither frequent nor severe. Nor does Mawaldi present
any evidence or even dam that the comment unreasonably interfered with hiswork performance. It is
worth noting that Robbins only supervised Mawa di ontwo 30-day rotations the whole year, the first one
five months after Mawddi began hisresdency. Smilarly, Mawadi presents no evidence whatsoever to
suggest that Robbins or anyone else ever discussed the home Bible classes with Mawadi or within his
earshot.2 Countering Mawaldi’s daim of hostile environment is undisputed evidence that another Syrian
Mudim, Chief Resdent Abdul-Razzak Alamir, openly practiced Idamwhile at St. Elizabeth and never fdt
any harassment due to hisreligion. See Def. Exh. 13, Alamir Aff. 1-2.

Because Mawaldi cannot show that Defendant Robbins s commentsregarding Chrismasreached
thelevel of “severe or pervadve’ conduct, his dam for hogtile work environment fails.

2. Digparate Treatment
a Nationa Origin

Title VII prohibits discrimination on the bags of nationd origin. 42 U.S.C. § 2000e-2(a).

g/Allegations stated in Plaintiff’s brief do not suffice, as they are not supported by affidavit or other testimony.
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“Nationd origin” pertains to the geographic birthplace of the person (or hisor her ancestors), in Plantiff
Mawadi’s case, Syria. Whereaplantiff relieson circumgantid evidence, hisdam of disparate treatment
on the basis of nationd origin follows the familiar McDonnell-Douglas burden-shifting formulaion. First,
the plantiff must make out aprimafacie case. If the plantiff successfully makes out aprimafacie case, the
burden shifts to the employer to put forth a legitimate, nondiscriminatory reason for the employment
decision. Gribcheck v. Runyon, 245 F.3d 547, 551 (6™ Cir. 2001) (citing McDonnell Douglas Corp.
v. Green, 411 U.S. 792, 802 (1973)). Theregfter, inorder to prevail ontheclam, the plaintiff must show
that the employer’ s stated reason was pretextud. 1d. at 552.

In order to make out a prima facie case, the plaintiff must establish four dements (1) heisa
member of a protected class; (2) he suffered an adverse employment action; (3) he was qudified for the
position; (4) he was replaced by someone outside the protected class or was treated differently from
similarly-situated, non-protected employees. Dicarlo v. Potter, 358 F.3d 408, 415 (6th Cir. 2004).

Mawaldi hasfailed to point to asingle non-protected, smilarly Stuated person who was trested
differently thanhewas.2? Moreover, Mawaldi hasfailed to point to any adverse employment action. An
adverse employment actionis something morethanathreat of discharge. See Hollinsv. Atlantic Co., 188
F.3d 652, 662 (6th Cir. 1999). It isa“‘'materidly adverse change in the terms or conditions of . . .
employment because of [the] employer’s conduct.”” Broska v. Henderson, 70 Fed. Appx. 262, 266-67

(6th Cir. 2003) (quoting Policastro v. Northwest Airlines, Inc., 297 F.3d 535, 539 (6th Cir. 2002)).

L)/Indeed, St. Elizabeth employed two other Syrian residents in addition to Mawaldi (although neither was a
PGY-l), and both completed the internal medicine program. As mentioned, one of them, Dr. Abdul Alamir, was appointed
Chief Resident, a position available only to highly-qualified residents.
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Condructive discharge occurs when an employer, rather than acting directly, ddiberately makes an
employee’ sworking conditions so intolerable that the employeeisforced to quit. Logan v. Denny’s, Inc.,
259 F.3d 558, 568-69 (6" Cir. 2001). Factorsto consider in determining constructive discharge indlude
demotion; reduction in salary; reductioninjob respongbilities; reassgnment to menid work; reessgnment
to work under a younger supervisor; badgering, harassment, or humiliation by the employer cdculated to
encourage the employee' s resgnation; offers of early retirement or continued employment on terms less
favorable than the employee sformer gatus. Id.

Inthiscase, Mawadi himsdlf resgned from St. Elizabeth’ s resdency program. Mawaldi hasnot,
however, provided any evidence that his working conditions were so intolerable that he was forced into
resgnation. Indeed, Plantiff’s own exhibit suggests thet the process of remediation immediately prior to
his resgnation was a rewarding one. See H. Exh. J, Mikolich comments (*Dr. Mawaldi had a postive
experience with me during this month, because we focused on supplying him with the pathophysiologic
understanding necessary to care for his patients, on a daily basis”) Mawadi has produced insufficient
evidence to create an issue of fact that the employer assigned him to menid work, or subjected him to
humiliation or badgering amed & making him resign, or otherwise made working conditions intolerable.
Thus, Mawddi hasfailed to make out a clam for congructive discharge.

Although he was not discharged, Mawal di was put onacademic probationand remediation. When
he was placed on probation, he was informed of a number of possible consequences, induding dismis,
he might face shoud he fal to improve to an adequate level of performance. During the period of
remediation, he was closdy monitored by faculty members and senior resdents. Neither the academic

probation nor remediation, however, condtitute the type of material changein employment contemplated
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by TitleVII. See Ford v. GMC, 305 F.3d 545, 553 (6th Cir. 2002) (interna quotation marks omitted)
(finding no adverse employment action in a retdiaion clam because the employer forced her to work
harder and scrutinized her work more closgly); see also Morrisv. Oldham County Fiscal Court, 201
F.3d 784, 789 (6th Cir. 2000) (apoor performance evauation aoneis not the bass of aTitle VII dam);
Broska, 70 Fed. Appx. a 267 (holding that awarning | etter and sngling an employee out for criticiam did
not congtitute adverse employment action). Indeed, the remediation period appears to have been aimed
a srengthening Mawadi’s skills. Without more, Mawadi’ s probationand remediationdo not rise to the
level of adverse action.

Because Mawaldi has falled to establish key d ements of hisprimafacie case, hisdamonthe bass
of nationd origin fals

Even if Mawadi could establish a prima facie case, his dam would fal because the Defendants
have come forward with more than anple evidence of a legitimate, nondiscriminatory reason for any
employment decison —Mawadi’ sdinica performance and wanting qudification. Mawaldi has produced
no evidence to raise an issue of fact that his performance was not alegitimate bass for any employment
action. His own exhibits show that, while his performance was improving, he il had a great ded of
knowledge to acquire before he would be prepared to supervise PGY -2 resdents. See, e.g., A. Exh. J,
Comments by Dr. JRonad Mikalich, Sept. 8, 2003, regarding 7/1/03-7/30/03 rotation (* Considerable
effort on his part will be required to reach aknowledge level commensurate with hispeers. . . . | believe
hisclinica career can be sdvaged, if he can acquireamuchstronger foundation in basic pathophysiology.
Literally, he needs an educational experience like the Principles of Medical Science Course given

to the M-2 students at NEOUCOM.”) (emphasis added).
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b. Religion

Mawaldi aso contends that Defendants treated him differentidly on the bads of rdigion. In
particular, Mawaldi has suggested that those who attended Bible classes were treated better thanhewas
trested. To make out aprimafacie case of discrimination based upon religion, a plaintiff must show: (1)
he has a bona fide rdigious bdief that conflicts with an employment requirement; (2) he informed his
employer of the conflict; (3) he was discharged or disciplined for falling to comply with the conflicting
employment requirement. Smith v. Pyro Mining Co., 827 F.2d 1081, 1085 (6™ Cir. 1987).

Mawaldi has produced no evidence to suggest that attending Bible classes was an employment
requirement. In his deposition, he admitted that the classes were held at Defendant Robbins' s home and
not at St. Elizabeth, that they were not part of the curriculum and were not considered arotation. Def. Exh.
10, Mawaldi Depo. 44-45. He offered no evidenceto rebut Defendant’ s claim that the Bible classeswere
not part of the residency training. That Bruce may have announced, at orientation, that Defendant Robbins
hed Bible classes at his home doesnot amount to anemployment requirement. Moreover, Mawadi admits
that he never informed . Elizabeth of any fedings of discomfort, let done any conflict he felt between an
employment requirement and his existing beliefs. Def. Exh. 10, Mawadi Depo. 100-101. Mawaldi thus
falsto meet the primafacie d ementslisted above.

Even fdlowing the familiar burden-shifting framework of McDonnell Douglas, Rantiff's dam
would lose. Faintiff cdaimsthat a Syrian Chrigtian, a PGY -2, was promoted to PGY -3, despite having
amilar difficulties as Rantiff. See, e.g., A. Exh. U, RERC Minutes (hoting improvements resdent had
made indinica judgment and inasking for faculty assstance). Plaintiff has not presented any evidence to

create anissue of fact that the Christianres dent wasindeed comparable to Flantiff interms of performance
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evauations. Moreover, as mentioned in the discussion of nationd origin above, Plantiff fallsto show an
adverse employment action.

Because Mawddi hasfailed to make out a primafacie case that he was discriminated against on
the bags of rdigion, his Title VIl claim on this bassfails.

C. Supplementd State Clams

In addition to hisfedera dams, Rantiff Mawadi hasraised state clams for defamation, negligent
and intentiond infliction of emotiond distress, and tortious interference with contract. Mawadi’s wife,
FAantiff SdwaAgemy, dso dleges|oss of consortium.

A. Defamation

Defamationis a“fase publication that injures a person’ sreputation, exposes imto public hatred,
contempt, ridicule, shame or disgrace, or affects hm adversdy in his trade or business” Sweitzer v.
Outlet Communs., Inc., 726 N.E.2d 1084 (Ohio Ct. App. 1999). Under Ohio law, the dementsneeded
to make out a defamation dam are: (1) a fase and defamatory statement concerning another; (2) an
unprivileged publication to a third party; (3) fault amounting at least to negligence on the part of the
publisher; (4) ether actionability of the statement irrespective of specid harm or the existence of specia
harm caused by the publication. Fitzgerald v. Roadway Express, Inc., 262 F. Supp. 2d 849 (N.D. Ohio
2003) (ating Akron-Canton Waste Qil, Inc. v. Safety-Kleen Oil Servs., Inc., 611 N.E.2d 955 (Oh
1992)). Written defamation is known aslibd; spoken defamationisknown as dander. Rest. of Law 2d,
Torts(1977) 177, 8 568. Written matter islibelous per seif it isdefamatory onitsface. Wordsimputing
the generd want of professond skill or knowledge of a physician are actionable per se. Mauk v.

Brundage, 67 N.E. 152 (1903).
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Mawaldi complains that Defendant Bruce published the following dlegedly fdse statements. First,
in a September 16, 2003, |etter of reference, Dr. Bruce described Plaintiff as “dangerous an independent
prectitioner.” Def. Exh. 15. Second, in aMarch 17, 2004, letter of reference usng modified language,
Bruce described Paintiff as “unable to function as an independent practitioner.” Def. Exh. 17. At
Mawaddi’s request, Bruce sent these letters to program directors at various programs where Mawal di
sought apositionas aPGY-2. She had earlier used the same language in letters to supervisorsin hisfind
three rotations during remediation. See Hl. Exh. |, Bruce Lettersto Mikolich, Cutrona, and Wilkins, June
17, 2003, and Aug. 26, 2003. Findly, Mawadi refersto astatement Bruce madeinanemail to residents
scheduled to supervise Mawddi, which stated that Mawadi made “transcription mistakes.” H. Exh. M,
Bruce email to residents, July 31, 2003.

Thereisno questionthat these stlatementsimpugned Mawa di’ scompetence. Mawadi dso shows
evidence to raise an issue of fact that the statements in the reference letters prevented him from gaining
admission to any resdency program.

Defendants, however, raise the defense of qualified privilege. Ohio law provides a defense of
qudified privilege to dlegaions of defamation “where the publisher and the recipient have a common
interest, and the communicationis of akind reasonably ca culated to protect or further it.” Knox v. Neaton
Auto Prods. Mfg., 375 F.3d 451, 460 (6" Cir. 2004) (citing Hahn v. Kotten, 43 Ohio St. 2d 237, 243
(1975)). Asthe Ohio Supreme Court has stated, a publication is privileged when it is

farly made by a person in the discharge of some public or private duty, whether legd or

mord, or in the conduct of his own &ffairs, in matters where his interest is concerned. . .

. The essentid dements of a conditiondly privileged communication may accordingly be

enumerated as good faith, an interest to be upheld, a statement limited in its scope to this
purpose, a proper occason, and publicationin a proper manner and to proper parties
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only. The privilege arises from the necessity of full and unrestricted communication

concerning amatter inwhichthe parties have aninterest or duty, and is not restricted within

any narrow limits.

A & B-Abell Elevator Co. v. Columbus/Cent. Ohio Bldg. & Constr. Trades Council, 651 N.E.2d
1283, 1290 (Oh. 1995) (citations omitted).

A plantiff canonly defeat a defendant’ s qudified privilege withaclear and convinang showing that
the communication was made with actud mdice. Inaqudified privilege case, “*actud mdice is defined
as acting with knowledge that the statements were false or acting with reckless disregard as to their truth
or fddty.” Id. at 1292.

In this case, Bruce's reference letters to prospective employers as wel as communication to
supervisang resdents and faculty members was privileged. Bruce' s communication to employers was
limited to letters of reference that Mawadi himsdf requested. Her communication with other senior
residents and faculty memberswasin preparation of their supervison of Mawaldi. Thus, Bruce published
her commentsin a proper manner and to proper parties, on a proper occasion.

Further, snce Mawa di was gpplying for positions where he would be supervising resdents and
diagnosing and adminigtering care to patients, Bruce' sinterest inensuring quality hedth carewarranted her
communication to the employers. See A & B A-Bell, 651 N.E.2d at 1290-92 (discussing importance of
public interest). Indeed, the evidence shows that as Program Director, Bruce had not only an interest but
asoaduty to discloseanapplicant’ sdinicd deficiencies. See Def. Exh. 5, Bruce Aff.; seealso McKenna
v. Mansfield Leland Hotel Co., 9 N.E.2d 166 (5" Dist. Richland Cty 1936) (where publication occurs
in aletter of reference between employer and prospective employer, qudified privilege appliesif madein

good faith by a person having a duty in the premises to one who has a definite interest therein).
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Smilaly, snce Mawaldi’s improvement was critical to his qudification for the second year of
resdency, Bruce sinterest inpreparing Mawaldi for the second year (and, by turn, her interest inthe public
hedth) also warranted her communicating Mawadi’ s deficiences to his supervisng resdents and faculty
members. See El-Shiekh v. Northwest Ohio Cardiology Consultants, et al., 2000 Ohio App. LEXIS
4143 (6" App. Dist. Sept. 15, 2000) (verbal and written statementsto other physicians expressing concern
about cardiology fellow’ sahility to functionin his positionwere privileged as they protected public hedlth);
Boutsicaris v. Akron Gen. Med. Ctr., 1997 Ohio App. LEXIS 2041 (9" App. Dist. Summit Cty, May
14, 1997) (statements made to quaity assurance committee and other hospital personnel regarding fitness
of gppdlant to perform surgery on his patients protected by qualified privilege).

Hndly, Mawaldi can point to no evidence to suggest that Bruce was motivated by “ actud mdice.”
In his response to the Defendants motionfor summary judgment, Mawaldi aleges that Bruce * grabbed”
Dr. Marngon'’s letter of referencefromMawddi, refusngto dlow Mawadi to read it and Sating that “he
will forge the document if something bad waswrittenonit” and that she would “change it to match her |etter
of recommendation.” Pl. Opp. At 8. Mawadi may not, however, rely on such alegations, unsupported
by any evidence. Contrary to Mawadi’ sdlegations, the record before the court suggests that Bruce was
at most srongly zedlous in her effortsto get Mawadi to respond to her perception of hisweaknessesand
to ensure his safe functioning as a second-year resdent. Faintiff’s own exhibit evidences Bruce' s efforts
a improving Mawaddi’ s performance: In an emal to PGY -3 residents who were dated to take cdl with
Mawaldi, Brucelad out alig of thar respongbilities, findly sating: “Most importantly, correct his mistakes
with him asthey occur so that helearns” H. Exh. M, Bruce emall, July 31, 2003. On the record before

the Court, Mawaldi hasfalled to raise an issue of fact to suggest Bruce was motivated by actud malice.
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Defendants have established the defense of qudified privilege and thus are entitled to judgment as

amatter of law on Mawaldi’s defamation claim.
B. Other State Claimst
1. Tortious Interference with Contract

Where adam suchastortious interference with contract is based on statementsthat are qudifiedly
privileged under defamationlaw, the protectionafforded those statements a so apply to the derivative dam.
El-Shiekhv. Northwest Ohio Cardiology Consultants, et al., 2000 Ohio App. LEX1S4143 (6" App.
Dig. Sept. 15, 2000) (citations omitted). Here, Fantiff’s tortious interference dam is based on the
satements Bruce made in her |etters of reference. Thus, for the same reasons the Court found a qudified
privilege to preclude Plantiffs dlam of defamation, the Court finds the privilege bars Plantiffs cam for
tortious interference with contract.

2. Negligent and Intentiond Infliction of Emotiond Didiress

To begin with, Ohio courts do not recognize adamfor negligent infliction of emotiond didtressin
theemployment context. Antalisv. Ohio Dep’'t of Commerce, 589 N.E.2d 429 (Ohio Ct. App., Franklin
Cty. 1990); Dunn v. Medina Gen. Hosp., 917 F. Supp. 1185 (N.D. Ohio 1996).

In order to make out a claim for intentional infliction of emotiond digtress a plaintiff mugt prove
four dements:

(2) that the actor ether intended to cause emotional distress or knew or should have

gJDefendants have moved for summary judgment on all state claims, see Def. Br. a 1, but, other than
defamation, have not discussed these state clams individually. Their summary judgment brief refers to them in only the
vaguest way. This Court, however, may nonetheless address the merits of these claims, because the Plaintiff had notice
that Defendant seeks to dismiss these claims and Plaintiff has not been prejudiced. Cf. Doyle v. City of Columbus, 120
Fed. Appx. 560, 2004 U.S. App. LEXIS 25092 (6™ Cir. 2004) (unpublished decision).
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known that actions taken would result in serious emotiond distressto the plaintiff;

(2) that the actor's conduct was extreme and outrageous, that it went beyond dl possible
bounds of decency and that it can be considered as utterly intolerable in a civilized
community;

(3) that the actor's actions were the proximate cause of the plaintiff's psychic injury;

(4) that the menta anguish suffered by plaintiff is serious and of a nature that no reasonable
person could be expected to endureit.

Yeager v. Local Union No. 20, 453 N.E.2d 666 (1983).

Inthis case, Plantiff Mawal di hasfailed to put forth evidencethat he suffered serious mental anguish
and psychic injury. Moreover, Mawadi has not provided sufficient evidence to create a genuine issue of
fact that the Defendants conduct was “extreme and outrageous.” The problems listed in Defendant
Bruce' s reference |etter were generdly the same as those Mawaldi was made aware of after his meeting
with Bruce and Defendant RobbinsinJune 2003. See Memorandum for the Record, June 6, 2003 (Sgned
by Mawaldi).2? Taken in context, Bruce' s statement that Mawaldi’s faulty clinical judgment made him
“dangerous as anindependent practitioner” cannot be considered “ utterly intolerable in adivilized society.”
That Bruce's letter was somewhat more pointed than other faculty reference letters does not make her
comment outrageous. As the program director, she had a particular duty to communicate resident

deficiencies to prospective employers.

= Again, the memo listed the following problems:

“1. [Mawaldi] cannot adequately apply his medical knowledge to clinical situations.

2. There are communication problems; he does not always follow the advi[c]e of his supervising
residents and faculty attending physicians.

3. Heisnot yet ready to supervise PGY -1 residents.

4. The faculty have grave concerns that he will not be able to perform independently in emergent
clinical situations.”
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Findly, the Court notesthat two pieces of evidence Plantiff has proffered to undermine the vdidity
of Bruce sreferencelettersareimmeaterid. Firgt, Plaintiff has submitted areferenceletter he received from
Dr. Douglas Rex, professor of medicine at Indiana Universty, listed as a top specidist. Rex wrote
Mawddi aletter in December 1999 for admission to an internal medicine resdency program. The letter
states that Mawal di * has beenworking withmeon dinica research projects and hasworked quite steedily.
Hiswork hasbeen accurate and conastent.” . Exh. Z, Rex Letter, Dec. 7, 1999. While this letter may
be probative of Mawadi’s research Kills, it says nothing about whether Bruce' s statements about
Mawddi’s clinical judgment were extreme and outrageous.

Second, Mawadi has submitted an (unnotarized) afidavit from Dr. Ramekrishna Karibani, a
professor of family practice medicine a Down State Universty, New York. The affidavit Sates that, in
the affiant’s opinion, Mawadi “should never have been labeled as a ‘dangerous’ physician,” and that
Mawaldi “made dgnificant improvements on numerous occasons during his residency training a St
ElizabethHedthCenter.” Pl. Exh. X, Karibani Aff. Itisnot clear how Dr. Karibani, not having observed
or supervisedMawaddi, could know whether Mawaldi madeimprovementsor not. Beyond that, however,
evenif the Court agreed Mawadi’ sperformance did not warrant Bruce's comment that hisjudgment made
him*“dangerous as anindependent practitioner,” such afinding would not inexorably lead to the concluson
that Bruce's conduct exceeded the bounds of decency for purposes of anintentiond inflictionof emotiona
distress dam. Thus, Dr. Karibani’s affidavit creates no issue of fact with regard to whether Bruce's
gatement was extreme and outrageous. Mawddi’ sclamsof negligent andintentiond infliction of emationd
disressfall asamatter of law.

3. Loss of Consortium
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As none of the primary dams againg Defendants are viable, Plantiff Sdwa Agemy’s derivative
lossof consortiumdamasofals. See Messmorev. Monarch Machine Tool, Co.,463N.E.2d 108, 110
(Ohio Ct. App. 1983) (“[A] cause of action based upon aloss of consortium . . . is dependent upon the
exisence of a primary cause of action and can be mantained only so long as the primary action
continues.”).

In sum, the Mawadis have not set forth specific facts sufficient to preclude summary judgment in
favor of Defendants.

IV. Conclusion
For the foregoing reasons, the Court GRANTS the Defendants motion for summary judgment.

IT 1SSO ORDERED.

Dated: August 8, 2005 g James S Gwin
JAMES S. GWIN
UNITED STATESDISTRICT JUDGE
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