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Plaintiff Danielle MIler, MD., brings this diversity
action in five counts agai nst defendants \Witney Tope, MD., and
Mark Dahl, M D. The case stens from defendants' witten
eval uations of plaintiff, which were sent to the Massachusetts
Board of Registration in Medicine as part of plaintiff's nedical
licensing application process. Plaintiff alleges that
def endants' eval uations constituted defamati on whi ch del ayed the
i ssuance of her nedical |icense, thereby causing her both
econom ¢ and enotional harm Defendants have noved for summary
judgnment on all the counts alleged; plaintiff noves for parti al
summary judgnent on two of the five counts.

| . BACKGROUND

The follow ng facts, unless otherw se indicated, are not

di sputed by the parties.



Plaintiff Danielle MIler was a resident in dermatol ogy at
the University of Mnnesota from 1995 to 1998. During the |ast
year of MIler's residency, defendant Whitney Tope was the
director of the dermatol ogy residency program and throughout
MIller's residency, defendant Mark Dahl was the chair of the
Der mat ol ogy Depart nent.

Two incidents which occurred during MIler's residency are
particularly relevant to this case. The first, which occurred in
Novenber of 1997, concerns Mller's alleged failure to conply
with the residency programis formal |eave policy. According to a
letter witten by Dahl and Tope to M Il er on Novenber 25, 1997,

M Il er did not provide proper notice that she had an interview
away fromthe university and woul d be absent fromthe clinics to
whi ch she was assigned. The letter states that while prior to

t he absences, MIler had spoken to Dahl about the tine she would
m ss, she did not provide the advance witten notice that was
formally required by the residency programguidelines.' As a
result, MIller was required to "make up,"” w thout pay, four days
in July 1998.

The second incident involved a neeting in January 1998

'M1ler disputes that she never provided proper witten
notice. She testified in her deposition that she gave Tope a
letter in Septenber 1997 with her interview dates on them and
t hat she subsequently wote down for himscheduling changes on
several occasions. She does not have a copy of the original
| etter, but has provided what she alleges is one of the
subsequent notes of scheduling changes. It is not clear fromthe
record before ne, however, whether these notes were witten by
Ml ler or Tope.



between M Il er, Dahl, and Tope, during which the three di scussed
eval uations of MIler fromthe preceding academ c quarter. The
eval uati ons, one by Tope and another by Dr. John Fenyk, ?
cont ai ned a nunber of four-point ratings ("Excellent,"” "Above
Aver age," "Average," or "Unsatisfactory") concerning Mller's
know edge base, clinical skills, and teaching skills, as well as
a nunber of interpersonal and personality characteristic ratings.
Bot h Tope's and Fenyk's eval uati ons contai ned a nunber of

3

"Unsatisfactory” ratings,” and in witten coments attached to

t he eval uations, each noted several areas of particular concern.
Tope indicated that both her test scores and her interpersonal
rel ati onships within the departnment needed inprovenent, witing:

Dr. MIler has a tendency to function very well and
work hard with sonme faculty, but exhibits borderline
performance with others. Despite her baseline
satisfactory performance of obligations to patients and
clinic duties, Dr. MIler appears to withdraw from

prof essional relationships with faculty, fellows
residents and ancillary staff; she does not routinely

M 1ler states in her deposition that she was shown three
eval uations, from Dahl, Tope, and Fenyk. She al so contends that
she woul d have been eval uated by several other physicians in
addition to those three, and thus that her file, as provided by
defendants, is inconplete.

*Tope gave M Iler "Unsatisfactory" ratings for "Clinica
Der mat ol ogy, " "Medi cal dermatol ogic therapy,” "dinical judgnment

in patient managenent," "Conpassion and courtesy in care of
patients," "Comrunication skills with other physicians,"
"Enotional maturity,” "Dependability," "Response to criticism"
and "Availability and punctuality.” Fenyk rated her
"Unsatisfactory” in "dinical Dermatology,"” "Mdical dermatol ogic
therapy,” "Cinical judgnment in patient managenent,"” "History

t aki ng and physical exam nation skill,"™ "Medical record keeping
skills,” "Teaching ability," "Dependability,” and "Acceptance of
responsibility.” Al other ratings on the two eval uations were

ei ther "Average" or "Above Average."
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devel op positive relationships with all of her

col | eagues. This significantly adversely affects her

overal | performance as a physician trainee.
Tope further noted that MIIler occasionally did "not respond well
to constructive criticism becom ng angry, then w thdrawi ng from
t hose who offer such criticism and that she potentially harbored
anger that "interfere[d] with training and personal and
prof essional relationships.”

In his coments, Fenyk al so noted several concerns. He
wr ot e:

| have sonme concerns about Dr. MIler's general

der mat ol ogi ¢ knowl edge. She may be exhibiting sinply a

| ack of interest in general dermor a |ack of

stimulation by nmy clinic, but the net result is the

appear ance of poor understandi ng, poor general

knowl edge base and poor attitude regarding the practice

of medical dermatol ogy. *

During the January 1998 neeting, Tope and Dahl expressed
concern about MIler's performance as reflected in the
eval uations and in her in-training exam nation test scores.”
Tope and Dahl contend that they discussed steps MIIler would need

to take in order to conplete the program® and they believe they

‘M 1ler states that her contact with Fenyk was a total of
two half days and that his negative eval uation was subm tted
after she rejected his offer to work in his office.

*Resi dents annual |y took the American Board of Dermatol ogy
in-training witten exam nation as part of the departnent’'s
internal evaluations. Mller received total scores placing her
in the 4th, 14th, and 8th percentiles for each of her three
years, respectively.

®'n his witten evaluation, Tope laid out a list of six
recommendations "to aneliorate these concerns and to inprove her
academ ¢ and professional perfornmance.™
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told her they were placing her on probation.” MIller disputes
that she was ever advised, in witing or otherw se, that she was
pl aced on probation or that she ever thought she had been put on
probati on.

During the neeting, Tope and Dahl al so discussed with MIler
runors that were circulating in the dermatol ogy community about
Tope that were threatening to Tope's marriage. Ml er contends
that Tope and Dahl accused her of spreading the runors and
causi ng Tope's narriage to fail, which she denied.?

Several days later, in an unschedul ed neeting of the
residents, Tope discussed various runors, including runors that
he had interfered with MIller's fell owship applications by
limting MIler's fellowship interviews and by contacting sone of

Mller's fellowship interviewers. Mller testified that she

'Dahl stated in his deposition: "[W]e never sent her a
formal notice of probation, but in our meeting we discussed with
her her failure to meet the standards on the in-training
examination, as well as her below normal performance on the
clinics, and indicated to her that she was on departmental
probation." In his deposition, Tope did not state that he or
Dahl specifically told MIler she was on probation. Rather, Tope
testified that setting forth the six steps in the comments in his
eval uation constituted putting MIler on probation. He stated:
"[We recomended that Dr. MIler do five different things--six
different things . . . . This was placing her on probation
These things we were asking her to do was placing her on academ c
probation."”

8In the February 1998 letter to Tope from Miller's attorney,
described below, Miller's attorney stated that Tope "accused Dr.
Miller of spreading false rumors that [Tope] was trading sex for
career advancement within the Program, and specifically, that
such rumor expressly identified Ann Norland as the person with
whom [Tope was] trading sexual favors."



vol unteered that she had never heard about the fellowship runors
and that Dahl said that he believed her. In witten notes from
the neeting, Tope wote that MIler denied starting any runor and
that he and Dahl accept her denial.

After the January 1998 neeting, MIler retained an attorney
who wote to Tope on February 4, 1998. 1In the letter, Mller's
attorney notified Tope that MIler had retained his |egal
services and that she was concerned about Tope's accusations that
M| ler was spreading runors about him Tope's statenent to a Dr.
Eric "Louis"® that "Dr. MIler would be a casualty" in the

° and other negative statements Tope was maki ng about

program*
MIller, including statenents to a physician in St. Paul that she
was a "liar" and "was not to be trusted.” Mller's attorney
stated that MIler would pursue |egal action if Tope did not
"cease and desist" from making further untrue allegations and
st at enent s.

Fol | owi ng her conpl etion of the residency program Ml er
began a fellowship in pediatric dermatol ogy at the M am

Children's Hospital in Mam, Florida. In Cctober 1998, MIler

resigned and left the fellowship, citing, anong other things,

°This apparently is a misspelling. | assune that the letter
refers to Eric Lewis, a co-resident, who has subnmitted an
affidavit on behalf of MIler.

Lewi s has submitted an affidavit on behalf of MIler, but
init he does not refer to any such threats by Tope about Ml ler.
MIller testified in her deposition that Lewis told her that Tope
had told himthat MIler's "nedical career would be brief."

This, however, is hearsay as to whether Tope in fact nmade such a
statenment to Lewis, and | therefore do not consider it for the
pur poses of the present summary judgnent notions.

6



breach of contract as a reason for her departure.™ Tope
testified in his deposition that in a subsequent conversation
with Mller's fellowship director, Dr. Ana Duarte, Duarte stated
that MIler "had sinply left the job" and sent the resignation

| etter several days |ater, which Duarte characterized as "very
unprof essional ."* Mller, on the other, hand points to Duarte's
evaluation of MIler sent to the Massachusetts Board of

Regi stration in Medicine (the "Board"), in which Duarte rated her
categorically "Above Average."

On April 11, 2000, MIller filed an application for a
Massachusetts medical |icense with the Board.*® On April 12,
2000, Dr. Thomas Kupper, Chief of the Dermatol ogy Division of
Bri gham and Wonen's Hospital ("BWH') and a professor of
dermat ol ogy at Harvard Medical School, sent a letter to Ml ler
offering her a joint position as Instructor in Dermatol ogy at

Harvard Medi cal School and Associ ate Physician in Medicine at

“MIller stated in her resignation letter that she had
deci ded to | eave because the terns and schedul e of her fellowship
wer e not being adhered to, because she had ethical conflicts with
t he approach of the hospital's Children's Skin Center, and
because of comments nade to her in the presence of others
regardi ng her pregnancy and decision to obtain prenatal care.
Def endants point out that in her Massachusetts |icensing
application, she stated she left her fell owship because her
husband had recei ved enpl oynent at Harvard University and they
had noved to Canbri dge, Massachusetts.

2Tope has produced notes which he testified were fromhis
conversation with Duarte.

M 1ler disputes this in her sunmary judgnent submi ssions,
at least to the extent she signed and dated the application on
March 19, 2000. | note that plaintiff asserts in her anended
conplaint that she filed the application on April 15, 2000.
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BWH The offer was expressly contingent on her receiving a
Massachusetts nedical |icense and insurance carrier provider
nunbers. It also stated that since MIller already had a Federal
DEA nunber, she would be able to begin practicing at the Veterans
Adm ni stration Hospital in Wst Roxbury ("VA"), which was
affiliated with BWH, at her "earliest convenience."™

On April 6, 2000, MIler sent a letter to Dahl requesting

that an "Eval uation Fornf and a "Postgraduate Training

Verification Form' be conpleted and returned directly to the

“In a letter back to Kupper, Miller stated that she wished
to begin working at the VA on June 1, 2000 while her
Massachusetts medical licensure was pending. Miller, however,
never began work at the VA. As Miller's counsel represented at
the motion hearing, Miller's prior medical license--it is not
clear whether from Florida or Wisconsin--had lapsed by the time
she started work at BWH, and she therefore was unable to begin
work at the VA prior to the issuance of her Massachusetts
license.



Board. Dahl conpleted the evaluation formand Tope conpl eted the
training verification form

In the evaluation form Dahl rated MIller, on a five-point
scal e ("Superior,"” "Above Average," "Average," "Bel ow Average, "
and "Poor"), as "Bel ow Average" for "Cinical know edge,"”

"Character and ethics,” "Relationship with staff," and
"Cooperativeness/ability to work with others."* Dahl responded
"No" to a question asking whether "this applicant [has] ever been
t he subject of disciplinary action or had staff privileges,

enpl oyment or appointnent at this hospital or facility
voluntarily or involuntarily denied, suspended, revoked or has
(s)he resigned fromthe nmedical staff in lieu of disciplinary
action?"

In the post-graduate training verification, Tope answered
"Yes" to all five of the question concerning "Unusual
Crcunstances.” The questions asked whether the applicant took
any | eaves of absence or breaks from post-graduate training, was
ever placed on probation, or was ever disciplined or under
i nvestigation, whether instructors ever filed negative reports
regardi ng the applicant, and whether any limtations or special

requi renents were i nposed on the applicant because of questions

of academ c i nconpetence or disciplinary problens.

“He rated her as "average" in all other ratings except the
one for technical skills, in which he rated her as "superior."
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Bot h Tope and Dahl al so attached to the respective forns a
copy of a letter dated Decenber 8, 1998, which Tope had witten
to the Wsconsin Departnent of Regulation Licensing to explain
his answers on a certificate of post-graduate training for
Mller. In the letter, Tope described the incident concerning
MIller's absences for fellowship interviews, and he additionally
gave expl anations for what presumabl y'® were negative answers to
guestions on the certificate regarding MIller's academ c
performance, steps MIller was required to take due to her poor
performance rel ative to her peers, and her interpersonal
rel ati onships. Tope further stated that in her final evaluation,
MIller had agreed with the assessnent regardi ng her acadenm c and
i nt erpersonal performance. Tope concluded the letter by stating
that "[wje did certify, based on Dr. MIller's conpletion of her
clinical responsibilities, that her training was satisfactory to
be judged Board Eligible."

In a letter dated June 8, 2000, MIller's attorney sent a
letter to the University of M nnesota, expressing concern over
Tope and Dahl's statenents, in particular Tope's responses on the
post - graduate verification form concerning "Unusual
ci rcunst ances” and the negative responses on the evaluation form
The letter stated that the information contained on the forns
conpl eted by Dahl and Tope was untrue and defamatory, and

recounted sonme of the circunstances concerning the incidents

“Nei t her party has produced a copy of the Wsconsin post-
graduate training certificate conpleted by Tope.

10



descri bed above concerning MIler and Tope. Mller's attorney
demanded that MIler be sent her conplete evaluative file and
that Tope retract in witing his statenents in the post-
verification formsubmtted to the Board.

By letter dated June 26, 2000, Tope told the Board that
after further review of the post-graduate training verification
form he wished to correct his answers to questions two and
t hree--regarding probation and fornmal discipline. He stated that
his responses to the questions stemed fromthe incident
regarding Mller's absences for fellowship interviews but that
MIller "was not placed on formal probation nor was she subject to
formal discipline." He further stated that the incident was the
basis for his affirmative answer to the question on the form
regardi ng absences. Tope further stated that his answers to
guestions four and five reflected concerns about Mller's
academ c performance as reflected in her test scores, |ack of
conference attendance, and negative eval uati ons.

Meanwhi | e, through a form dated June 27, 2000, Tope
responded to a request for information from BWH regardi ng
Mller." Tope answered Yes" to a question asking whether he had
"any other concerns relating to this physician's professional
performance, clinical skills or nmental or physical status and any
inmpairnments related to chem cal dependency?” Tope al so indicated

that he would not "reconmmend this physician for a nedical staff

YAccording to the form the request was nmade on May 25,
2000.
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appointnment.” In an attached letter dated June 27, 2000, Tope
wr ot e t hat

at the conclusion of her training Dr. MIler was not

felt to have a sufficiently broad know edge base in

dermatol ogy as reflected in low In-Training Exam nation

scores for all three years of her training. This was

felt to relate to poor conference attendance during her

training. Dr. MIller also denonstrated poor

i nterpersonal skills in her interactions with her

peers, ancillary staff, and faculty. Finally, Dr.

MIller did not respond well to constructive criticism
Tope al so stated that his reconmendati on agai nst appointing
MIller to a nedical staff position, "nust be tenpered by Dr.

Ml ler's professional performance since the conclusion of her
training. A sufficient know edge base in dernatol ogy woul d be
reflected by her passing the American Board of Dermatol ogy
Exam nation for Board Certification.”

According to Sarah Donnelly, the Keeper of the Records for
the Board, it is the Board's policy to request the conplete
eval uative file froma post-graduate training program when any of
the questions in the training verification formare answered in
the affirmative. On June 28, 2000, the Board received the
conplete file from Tope, along with his June 26, 2000 letter
purporting to clarify information contained in the training

verification form
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On July 12, the Board's Licensing Conmittee (the
"Conmittee") recomrended that M|l er appear for an interview on
August 9, 2000. After interviewing MIller, the Conmttee
requested that Dahl submt additional information in witing to
explain his "Bel ow Average" evaluations of MIller. Dahl sent a
letter of additional information which the Board received on
Septenber 5, 2000. In the letter, Dahl stated he wanted to
clarify his relatively lowrating with respect to "Character and
ethics." He stated that he gave the rating to alert the Board to
"an anomaly with respect to termnation of [her Mam|]
fell owshi p" but that he had since |earned that MIler's departure
was "in no way related to either unethical or unprofessional
conduct on her part."” Dahl also stated that the basis for his
"Bel ow Average" rating for "dinical know edge" was Mller's
"consistently | ower than average scores on the in-training
exam nation” as well as his personal opinion that her clinical
knowl edge was bel ow average as conpared to her fellow residents.
Dahl , neverthel ess, concluded that if he were sitting on the
Board, he would grant MIler a nedical I|icense.

The Committee reviewed MIler's application and reconmended
approved of it on Septenber 13, 2000. However, by the tinme her

li cense was approved, MIler had |earned that she was pregnant, *®

®There is a dispute about when M Iler actually |earned
about her pregnancy. |In an affidavit, she clains that she
| earned she was pregnant around July 1, 2000. However,
def endants argue this contradicts her own deposition testinony.
| find that in that testimony MIler nerely states that she was
pregnant from April to Decenber, 2000, but does not testify as to
when she | earned of the pregnancy. Nor do | do find the Apri
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and it was the policy of BWH not to all ow physicians to begin
seeing patients until they could commt to six consecutive nonths
of patient care. As a result, MIler did not begin work at the
hospital as a physician until February of 2001, after returning
frommaternity |eave.*

MIller originally brought this case in the Superior Court of
Massachusetts and defendants renoved to federal court on
diversity jurisdiction grounds. In her Amended Verified
Complaint, MIler has asserted five separate counts. First, she
al | eges defamation stemming fromthe eval uati on and post-graduate
training verification fornms submtted to the Board by Dahl and
Tope, respectively (Count 1).2?° She further alleges four counts
arising out of the allegedly defamatory conduct: negligent
infliction of enotional distress (Count I1), intentional
infliction of enotional distress (Count I11), interference with

contractual relations (Count 1V), and tortious interference with

29, 2000 record relied upon by defendant dispositive. The record
does not establish that its contents were reported in that form
to MIler and the reference to pregnancy as a matter of history
may be viewed as anbiguous in light of her prior pregnancy.

M1l er began working as a research fellow in Kupper's |ab
in June 2000, and she was paid as a fellow starting in October
2000. Her salary was not raised to the I evel of a physician's
salary until she returned frommaternity |eave in February 2001.

“Def endant s apparently are under the inpression that
MIller's clains include statenents in the May forns sent to BWH
However, the Anmended Verified Conplaint refers only to the Apri
13 and 17, 2000 forms as the basis of the underlying defamation
claim In any event, even if MIller had alleged defamation as to
the May letter to the BWH, she has not produced any evi dence that
the letter constituted sonething other than a protected opinion
or had any effect on BWH s decision to hire her or otherw se
i nfluenced her relationship with BWH
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a business relationship (Count V).

1. DI SCUSSI ON

A St andard of Review

Summary judgnent is appropriate when "the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law" Fed. R GCv. P
56(c). A fact is "material” if it has the "potential to affect
the outcone of the suit under the applicable aw. " Santiago-
Rambs v. Centennial P.R. Wreless Corp., 217 F.3d 46, 52 (1st

Cir. 2000), and a "genuine" issue is one that "may reasonably be

resolved in favor of either party.”" Cadle Co. v. Hayes, 116 F.3d

957, 960 (1st Cir. 1997).

Partial cross-notions for summary judgnent do not alter the
basi ¢ sumary judgnent standard, but rather sinply require courts
to determ ne whether either of the parties deserves judgnment as a

matter of law on facts that are not disputed. See Adria Int'|

Goup, Inc. v. Ferre Dev., Inc., 241 F.3d 103 (1st Cr. 2001);

Waghtman v. Springfield Terminal Ry. Co., 100 F.3d 228, 230 (1st

Cr. 1996). Thus, in deciding cross-notions for sunmary
j udgment, courts must consider each notion separately, draw ng

i nferences agai nst each novant in turn. Reich v. John Alden Life

Ins. Co., 126 F.3d 1, 6 (1st G r. 1997).
B. Absol ute I munity

At the threshold, defendants argue they enjoy absolute

15



i mmunity under M nnesota |aw for remarks made pursuant to their
enpl oyment by the University of Mnnesota. There is an

ant ecedent question as to whether M nnesota | aw of public
official immnity should apply to this case, but | need not fully
address that issue because | find, as a nore substantive matter,
that such immunity, even if applicable, would not serve to shield

def endants fromliability.?*

“That said, | note that | do not find defendants' argunent
that M nnesota | aw should apply conpelling. Under the
Restatenent (2d) of Conflicts, the follow ng factors govern which
state has the nore significant relationship with an issue: (1)
the place of the injury; (2) the place of the injury-causing
conduct; (3) the parties' domciles; and (4) the place where the
rel ati onship between the parties is centered. Restatenent (2d)
of Conflicts 8 145. Here, the alleged injury was in
Massachusetts, as was the publication of the defendants
statements. Mreover, Mller is domciled in Massachusetts, so
the only factors favoring application of Mnnesota | aw are
defendants' domicile and the fact that MIler's nedical residency
was in Mnnesota. Under the circunstances, M nnesota has a |ess
significant interest than Massachusetts which will be enforcing
its policy against |ibel because both the injury and injury-
causi ng conduct occurred in the Conmmonweal th. None of the cases
cited by defendants that deal with choice of law in the
application of inmmnity or privilege to defamation clains lead to
t he opposite conclusion, as each involved a different bal ancing
of interests. See WIlkowv. Forbes, Inc., 2000 W. 631344 (N.D.
I11. 2000) (applying New York privilege law and Illinois
substantive | aw where injury-causi ng conduct occurred in New York
and two of the three parties were domciled in New York), aff'd,
241 F.3d 552 (7th Cr. 2001); Block v. First Blood Associ ates,
691 F. Supp. 685, 698 (S.D.N. Y. 1988) (refusing to apply
California statutory privil ege because "New York has a conpel ling
interest in policing tortious conduct conmtted in New York, by a
New York attorney, with reference to future or pending litigation
in New York"); Bio/Basics Intern. Corp. v. Otho Pharm Corp.

545 F. Supp. 1106, 1114 (S.D.N. Y. 1982) (New York, as place of
publ i cation and place of business of injured party had "powerful"
I nt erest whereas because publication was before a federal

| egislative committee, D.C.'s interest was "mninmal, at best,
notw t hstanding the fact that the chall enged conduct was
performed there"). As the Restatenent directs, "the rule of
liability of the state of injury should usually be applied unless
the policy underlying the rule of non-liability is a strong one,
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Def endants cite a nunber of M nnesota cases in which courts
have afforded an "absolute privilege" to Mnnesota officials for
statenents made in furtherance of the performance of their
official duties. Even assunm ng Dahl and Tope were public
officials and that their statements were made as part of their
official duties, the absolute imunity doctrine does not apply in

this case. |In Bauer v. State, 511 N.W2d 447 (Mnn. 1994), the

M nnesota Suprene Court nade clear that the official imunity
doctrine does not generally apply to clainms of defamation. The
Bauer court expl ai ned:

[Qfficial imunity does not fit defamation. |In
defamati on, the essential focus is not so much on
alternative courses of conduct and the reasonabl eness
of the actor's conducts, as it is in nost torts, but on
the nature of the published statenent. . . . A true

st at enent does not depend on the judgnment of the
speaker, but on its accordance with the facts; either
the statenent is true or it is not, and there is no

di scretionary conduct for official inmunity to cover
and protect.

I d. at 449.
In explaining the inapplicability of official imunity to
ordi nary defamati on cases, the Bauer court explicitly

di stingui shed the line of cases relied on by defendants.® For

as woul d probably be true if the conduct was required as opposed
to being only privileged." Restatenent (2d) of Conflicts § 163.
| find no such overriding policy in this case.

ZInportantly, Mnnesota courts, |ike Massachusetts courts,
have recogni zed a qualified privilege based on public policy
considerations, see Lewis v. Equitable Life Assur. Soc. of the
U.S., 389 NW2d 876, 889 (Mnn. 1986) ("[A] comunication, to be
privileged, nmust be nade upon a proper occasion, froma proper
notive, and nust be based upon reasonabl e or probable cause.”
(quoting Stuenpges v. Parke, Davis & Co., 297 N.W2d 252, 256-57
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exanpl e, the court observed that Johnson v. Dirkswager, 315

N.W2d 215 (M nn. 1982), afforded official inmunity only for
statenents made by "hi gh-level, executive-type governnent

of ficials" and noted that Johnson itself acknow edged that it was
dealing only with "top-I|evel, cabinet-equival ent executives."
Bauer, 511 N.W2d at 450. The Bauer court al so distinguished
Freier v. Independent School District No. 197, 356 N.W2d 724

(Mnn. C. App. 1984), which applied to officials "acting in a
judicial or quasi-judicial capacity." Bauer, 511 N.W2d at 450.

Finally, the court held that Carradine v. State, 511 N.W2d 733
(M nn. 1993), which involved statenents nade by a police officer
in awitten arrest report, was inapposite. The Bauer court
stated that "the governnental interests involved do not raise
public policy considerations of the sane urgency as Carradine.

| nstead, we have allegedly defamatory statenents made within the
context of an admi nistrative personnel matter, not unlike those
that occur in the private sector." Bauer, 511 N.W2d at 450.

The remai ning cases cited by defendants are simlarly

i nappl i cabl e because each, unlike this case, involved public
policy considerations that warranted the protections of official

immunity, rather than qualified inmunity, because they greatly

(Mnn. 1980))), and have applied such a qualified privilege,

rat her than absolute inmunity, in cases simlar to this case.

See Stuenpges, 297 N.W2d at 257 ("In the context of enploynent
recommendati ons, the courts generally recognize a qualified
privilege between former and prospective enployers as long as the
statenents are made in good faith and for a legitimte

pur pose.").
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out wei ghed the right of individuals to seek redress for

defamation.® See Redwood County Tel. Co. v. Luttman, 567 N.W2d

717 (Mnn. C. App. 1997) (statenments by county sheriff were
closely related to duty of sheriff's office of providing dispatch
services for energency calls fromcounty residents), Fieno v.
State, 567 NW2d 739 (Mnn. C. App. 1997) (dean of state

coll ege imune fromcl ai ns of defanmation based information that
was public personnel data under M nnesota statute), Bd. of

Regents of Univ. of Mnnesota v. Reid, 522 NW2d 344 (Mnn. C

App. 1994) (public's right to know outwei ghed individual's right
to sue for defamati on where all eged defamatory statenents were
made in course of state university spokespersons' assigned
functions during press briefing). | find therefore that this

case is closely aligned with and controll ed by Bauer and

2| note here that defense counsel did not so nuch as

mention Bauer in their briefs. While counsel may believe Bauer
is distinguishable fromthis case, failure to cite to a Mnnesota
Suprene Court case that directly contradicts defendants' |egal
contentions and which explicitly distinguishes cases defendants
cite in support of their position borders on sanctionable
conduct. At the very least, such a failure is a violation of the
duty of candor to which defense counsel, as officers of this
Court, are firmy bound. During questioning at the notion
heari ng, counsel made clear that she was aware of Bauer. Both
M nnesot a and Massachusetts have adopted Rule 3.3 of the ABA
Model Rul es of Professional Conduct ("Candor Toward the
Tribunal ") which states that "[a] | awer shall not know ngly .
fail to disclose to the tribunal legal authority in the
controlling jurisdiction known to the |awer to be directly
adverse to the position of the client and not disclosed by
opposi ng counsel ." Counsel's failure to cite Bauer is especially
egregious given that it is central to understanding the |aw of an
unfam liar jurisdiction invoked by defense counsel's insistence
that the application of Mnnesota | aw woul d af ford defendants
absolute immnity fromsuit.
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defendants are not entitled to the protections of official
i munity under M nnesota |law, were it applicable, see supra note
21, for the underlying defamation claim
C. Def amati on (Count 1)
To prevail on a common | aw cl ai mof defamation in

Massachusett s, %

one nust show (1) a fal se and defanmatory
comuni cation (2) of and concerning himor her, (3) which is

publ i shed or shown to a third party. MAvoy v. Shufrin, 401

Mass. 593, 597 (1988). 1In this case, since MIller alleges that
written comuni cations--nanely, the evaluation and post-graduate
verification forms--constitute the defamatory nmatter, the cause
of action is nore specifically a claimof libel. See id. at 595;

cf. Ellis v. Safety Ins. Co., 41 Mass. App. C. 630, 635 (1996)

(sl ander is defamation through oral conmunication). It is

undi sputed by the parties that the allegedly |ibelous materi al
concerned MIler and was published to a third party, the Board.
Thus, if this were a run-of-the m || defamation case, the only
remai ni ng i ssues to be consi dered woul d be whether the forns
contained information that was fal se and whether they were

def amatory. However, defendants argue that the conpleted forns
cannot lead to liability for |ibel because they constitute
protected opinions. Mreover, defendants contend that because

the allegedly defamatory witing occurred in the context of the

“Wile the parties disagree as to whether M nnesota |aw
concerning official immnity should apply to this case, neither
apparently disputes that Massachusetts |aw provi des the governing
|aw as to the substantive aspects of the tort clains.
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parties' prior enploynent relationship, MIler cannot prevail on
her libel claim even if the information in the forns was fal se
and defamatory, unless she can prove that defendants acted with
malice. | consider these contentions in turn.

1. Protected Opinion

As the Supreme Judicial Court of Massachusetts has stated,
"[a] sinple expression of opinion based on disclosed or assuned
nondef amatory facts is not itself sufficient for an action of
defamation, no matter how unjustified and unreasonabl e the

opi nion may be or how derogatory it is. Lyons v. d obe

Newspaper Co., 415 Mass. 258, 262 (1993).

Whet her a chal | enged statenent constitutes an expression of
opinion rather than of fact is a question of |law for the court to
decide. 1d. In deciding whether a statenent is opinion or fact,
a court nust

exanm ne the statement in its totality in the context in
which it was uttered or published. The court mnust
consider all the words used, not nerely a particul ar
phrase or sentence. |In addition, the court nust give
wei ght to cautionary terns used by the person publishing
the statenent. Finally, the court nust consider all the
ci rcunst ances surroundi ng the statenent, including the
medi um by which the statenent is dissem nated and the
audi ence to which it is published.

Lyons, 415 Mass. at 263 (quoting Flem ng v. Benzaguin, 390 Mass.

175, 180-81 (1983)). For the purposes of this issue, | wll
consi dered Dahl's and Tope's statenent separately.
a. Dahl's Statenents
| find nothing in the evaluation form conpl eted by Dahl that

can be construed as anything other than his opinion, based, as he
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i ndi cated, on his general inpressions. The eight ratings concern
MIller's character, know edge, skills, and interpersonal
relationships, and it is unclear how in indicating ratings
rangi ng from"Superior"™ to "Poor," Dahl was stating any facts.
The only overtly factual statenents, other than information
regardi ng the dates and general circunstances of Mller's

resi dency, are Dahl's answers to questions 2 and 4, which
respectively ask whether the applicant's privileges to treat
patients were ever altered and whether the applicant has ever
been the subject of disciplinary action. However, Dahl responded
"No" to both questions and thus they would not be defamatory.

It is true that an "expression of opinion that is not based
on di sclosed or assumed facts and therefore inplies that there
are undi scl osed facts on which the opinion is based" is not
protected opinion. Lyons, 415 Mass. at 262. Rather, such a
"m xed" opinion is actionable if it nmay reasonably be understood
to inply underlying defamatory facts about the plaintiff. See
Berard v. Town of MIlville, 113 F. Supp. 2d 197, 202 (D. Mass.

2000). In this case, however, Dahl's ratings do not inply any
undi scl osed facts. |ndeed, Dahl attached the letter to the

W sconsin Departnment of Regulating Licensing, witten by Tope,

that provides the factual bases for his "Bel ow Average" ratings
as to Mller's character, clinical know edge, and interpersonal

rel ati onships within the department.?

®As it turns out, in his subsequent August 24, 2000 letter
to the Board, Dahl explained that he gave MIller a low rating for
"Character and ethics" to alert the Board to "an anomaly with
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Ml ler contends that the statenments indicating that she was
pl aced on probation and disciplined by the departnent constituted
statenments of fact. But, Dahl never stated to the Board that
MIller was put on probation or disciplined. Thus, | find that
the evaluation formitself cannot be the basis for Mller's
def amation claimas it constitutes protected opinion.?®

On the other hand, Tope's letter to the Wsconsin Departnent

of Regul ating Licensing, which Dahl attached to and referenced in

respect to termnation of [her Mam ] fellowship.” 1In the
letter, he stated that he had since been advised that the

term nation was not a result of unethical or unprofessional
conduct on MIller's part. Despite this further explanation, | do
not find that the "Character and ethics" rating in the original
eval uation form along with the attached Wsconsin letter, inply
any undi scl osed facts. The test regarding "m xed" opinions is
not whether there is in fact sone undi scl osed fact underlying the
opi nion but rather whether the opinion inplies that such a fact
exists. | find that the facts explicated in the letter pertain
generally to character and therefore suffice as an expl anation
for the |l ow character rating w thout inplying additional
undi scl osed facts.

*While not controlling, | find the court's statenent in
Baldwin v. Univ. of Texas Med. Branch at Galveston, 945 F. Supp.
1022 (S.D. Tex. 1996), aff'd, 122 F.3d 1066 (5th Cr. 1997),
conpelling in justifying such a conclusion. The court in that
case stated that

to permt such clains in this environment would cast an

appalling chill over candor in medical education.

Prof essors nust be free to exercise precise and

i nsightful judgment, so that doctors may be properly

trained, and the public will not be victim zed by the

i nconpet ence which would invariably flow fromtimd

eval uati ons.

Id. at 1035 n. 8.

Al so, while the ratings in the evaluation form cannot
constitute the basis for a |ibel action, they still my be
rel evant to the issue of malice in connection with other
statenments, as discussed bel ow.
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the evaluation form did contain a nunber of factual allegations
that MIler has alleged were fal se and defamatory. The fact that
Dahl did not actually wite the letter hinself does not inmunize

himfromliability for republishing it. See Appleby v. Daily

Hanpshire Gazette, 395 Mass. 32, 36 (1985) ("Cenerally speaking,

t he republisher of a defamatory statenent ‘is subject to
liability as if he had originally published it."" (quoting
Rest atenent (2d) of Torts 8 578 (1977))). Consequently, | find
that while the information contained in the evaluation form
conpl eted by Dahl constitutes protected opinion, there are
factual assertions contained in the attached |etter which are not
simlarly protected.
b. Tope's Statenents

Because Tope al so included with the post-graduate
verification formhis previously-witten letter to the Wsconsin
Depart ment of Regul ating Licensing, the anal ysis above applies
with equal force to his statenments in that letter. Additionally,
t he post-graduate verification formitself contained a nunber of
factual statenments. |In fact, all five questions concerning
"Unusual Circunstances” were clearly factual in nature, and thus,
| find that in answering "Yes" to each of those questions Tope
made factual assertions, which cannot, as defendants urge, be
construed as protected opinions.

2. Mal i ce Requi renment

The malice requirenent, as advocated by defendants, derives

fromeither of two possible sources: (i) a common |aw
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conditional privilege and/or (ii) an explicit waiver of liability
by Mller. | find that both sources are applicable here and that
t hey i ndependently require MIler to establish that defendants,
in providing information to the Board, acted with malice. In
this connection, | find that the standards for malice under each
source can be conflated in this case into one analysis for
sumary j udgnent purposes.

(i) Conditional Privilege - Massachusetts courts have

recogni zed that a person possesses a conditional privilege to
publish defamatory material if "the publication is reasonably
necessary to the protection or furtherance of a legitimte

busi ness interest.”" Bratt v. Int'l Bus. Machs., Corp., 392

Mass. 508, 512-13. Courts have made clear that such a
conditional privilege applies to situations in which an enpl oyer
makes an all egedly defamatory statenment about a forner enployee,

Ezekiel v. Jones Motor Co., Inc., 374 Mass. 382 (1978); Arsenault

v. Allegheny Airlines, Inc., 485 F. Supp. 1373 (D. Mass. 1980),

aff'd, 636 F.2d 1199 (1st Cr. 1980), cert. denied, 454 U S. 821

(1981), and nore specifically where an enpl oyer nmekes a
def amat ory statenent about a forner enployee in providing a
recommendation, at the former enployee's request, to a

prospective enployer. Childs v. Erhard, 226 Mass. 454 (1917);

Doane v. Grew, 220 Mass. 171 (1915); see Burns v. Barry, 353

Mass. 115, 118-19 (1967) (conditional privilege applied where
plaintiff enployee brought defanmation action agai nst enpl oyer for

statenent nade to one posing as prospective enployer). | find
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t hese cases controlling and consequently | conclude that Dahl and
Tope were conditionally privileged in responding to the Board's
request for conpletion of the evaluation and post-graduation
verification formns.

A hol der of a conditional privilege abuses the privilege and
thereby forfeits it either by acting with "actual nalice" or
t hrough "unnecessary, unreasonabl e or excessive publication of

the defamatory matter." Catrone v. Thoroughbred Raci ng Assocs.

of NN Am, 929 F.2d 881, 891 (1st Cr. 1991). Conduct that is
"unreasonabl e or excessive" constitutes "malice in fact" and
requires, at a mninmm proof that the defendant acted with
reckl ess disregard of the truth. Bratt, 392 Mass. at 515-16.
Wether M Il er can prevail against the notion for sunmary
j udgnment on the issue of abuse of the privilege therefore turns
on whet her she can denonstrate a trialworthy issue as to whet her
def endant acted (1) with actual know edge of the falsity of the
information he provided to the Board or (2) without a reasonable
basis for formng a belief in the truth of their statenents.
Catrone, 929 F.2d at 891. A simlar conclusion follows from an
cl oser exam nation of the waiver issue.

(i) Waiver - Along with the forns submtted to
defendants, MIler included a signed "Authorization for Rel ease
of Information, Docunments and Records"” which stated, under the
heading "I munity and Rel ease":

| hereby extend absolute inmmunity to, and rel ease,
di scharge, and hold harmless fromany and all liability

: any third parties and organi zations for any acts,
comuni cations, reports, records, transcripts,
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statenments, docunments, reconmendations or disclosures

involving me, nmade in good faith and wi thout malice,

requested or received by the Board of Registration in

Medi ci ne.

M|l er does not dispute that the authorization form applied
to the forns conpleted by both Dahl and Tope.? Thus, by the
express |language in the witten authorization, defendants are
exposed to liability for providing information to the Board only
if MIler can show that they did so in other than good faith and
with malice.

(tii) Mlice Standard - Wile there is |anguage in the

case law inplying that in the defamati on context |ack of good

faith and reckl essness nay be coterm nous, see Petition of

Retailers Conmmercial Agency, Inc., 342 Mass. 515, 521 (1961);

Arsenault, 485 F. Supp. at 1380, the ternms do not seemto ne to
be exactly so. Thus, whether to analyze the nalice requirenent as
derived fromthe conditional privilege or whether to analyze the
requirenent as it arises out of the waiver |anguage nmay pose a

mat eri al question. |If lack of good faith is not identical to

*I'n addition, the top portion of the "Evaluation Fornf
conpl eted by Dahl stated:

| hereby authorize the representatives or staff of the

facility listed below to provide the Board of

Regi stration in Medicine with any and all information

requested requested [sic] in this evaluation form

whet her such information is favorable or unfavorable,

and | hereby release fromany and all liability the
named facility and/or any person for any and all acts
performed in fulfilling this request, provided that
such acts are performed in good faith and w t hout
mal i ce.

Because this paragraph applied only to the evaluation form and
therefore, unlike the authorization, did not apply to Tope--and
because the paragraph is essentially redundant of the

aut hori zation--1 consider only the authorization in ny analysis.
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reckl essness, then satisfying that one formof the requirenent
m ght still |eave the other unsatisfied.

To the degree that |ack of good faith and reckl essness are
not synonynous, it is at least clear that the latter represents
the m ni numrequirenent to survive summary judgnment here. 1In
Bratt while the court did not specifically reference "good
faith,” it made very clear that showi ng recklessness is the bare
mnimuma plaintiff nust show to establish malice in fact. 392
Mass. 516 (answering "No" to the certified question whether abuse
of privilege could result in something |ess than reckl essness).
Thus, insofar as |lack of good faith is to be read as pertaining
to some sort of malice in fact in the authorization, it would
appear to involve sonmething nore than sinple reckl essness, at
| east to the degree the two differ.?®

Because M Il er must show both that defendants abused the
conditional privilege and that they acted outside the scope of
t he wai ver contained in the authorization, ny analysis will be
gui ded by the reckl essness standard.

(iv) Evidence of Dahl's Malice - MIller points to a

pat chwor k of evi dence which she clains denonstrates nmalice on the
part of defendants in providing the Board with information.

MIller has |abored to stitch the evidence together to show nalice

% | ndeed, lack of good faith in this setting seens to be

nore closely aligned with ill will and actual nmalice than with
malice in fact. See Retailers, 342 Mass. at 521 (stating that
"an absence of good faith may tend to prove ill will and thus

actual malice" and that "a | ack of good faith may be shown by
reckl essness"); Arsenault, 485 F. Supp. at 1380 ("an absence of
good faith by the publisher may be evidence of nalice").
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by both Tope and Dahl. On closer analysis, however, | find that
she has not produced sufficient evidence to create a triable
i ssue as to whether Dahl acted either with actual malice or in
reckl ess disregard of the truth. Al of the evidence MIler
points to tends only to show that Tope accused her in the January
1998 neeting and in the subsequent residents neeting and that
Tope and M Il er had a tumultuous relationship. None of this
directly inplicates Dahl, except that he was present at the
nmeetings. Indeed, MIler herself testified in her deposition
that in the residents neeting in which Tope brought up certain
runors, she said she had not heard of such runors and Dahl said
he believed her.

As noted above, the only information for which Dahl can be
liable for libel is his republication of Tope's letter to the
W sconsin Departnent of Regulating Licensing. Dahl did not
hinself wite the letter, and while that fact al one does not
relieve himof liability, I see no evidence indicating that he
attached the letter out of actual malice or that he should
sonehow have known that the facts contained in the letter were
false. In the evaluation form he specifically indicated that he
recommended M1 ler for licensure in Massachusetts. This severely
underm nes any inference that Dahl acted with malicious intent to
hinder MIller's ability to obtain a license. Indeed, in his
August letter to the Board, Dahl stated:

| personally liked Dr. MIler very nuch. She was

al ways pl easant, courteous, and respectively [sic] to
me, to ny patients, and to her patients
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[l I knowif |I were sitting on a Board of Medi cal

Exami ners, | would grant her a nedical license. She is
really a nice, and smart but independent physician who
| amconfident will take care of her patients in a

prof essional, ethical, and careful way.

MIller attenpts to characterize this as a delayed effort,
notivated by the prospect of |egal action, to avid responsibility
for the defamatory statenments. However, she has not provided
sufficient evidence to support such a characteri zati on.

Wil e the evaluation form as protected opinion, cannot be
the basis for MIler's libel claim it mght neverthel ess provide
relevant as to the issue of malice. For exanple, if Dahl had no
reasonabl e basis for his negative ratings, then an inference of
malice m ght be warranted. A close exam nation of the ratings in
the evaluation form however, |eads to the opposite concl usion.
The facts set forth in the Wsconsin letter as well as Dahl's
August 24, 2000 letter to the Board provide a reasonabl e basis
for Dahl's "Bel ow Average" ratings, and MIl|er has not shown
otherwise. Thus, it is difficult to discern how the ratings can
be seen to indicate nalicious intent on the part of Dahl.

MIller alleged in her conplaint that Dahl attached the
W sconsin letter to the evaluation with reckless disregard as to
whether it was true. However, MIler has not provided sufficient
evi dence to put in question whether any of the factual assertions
inthe letter were fal se--much | ess that Dahl knew t hey were
false. The letter nerely recounts the details of the fellowship
i ntervi ew absences and makeup tinme, notes MIller's bel ow average

performance as indicated in the faculty eval uati ons and her test
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scores, and describes her interpersonal relationships. The only
fact contained in the letter that MIler has specifically
di sputed is that she failed to provide Tope with the required
notice for her interviews.?” However, MIler has not provided
any evidence supporting her contention that she conplied with the
formal notice policy other than her own assertions that she gave
witten notice to Tope. 1In any event, even if believed, this
woul d not be enough to denonstrate that Dahl shoul d have known
that the statenment in the Wsconsin |letter was fal se.
Accordingly, | find that MIler has not denonstrated a
triable issue as to whether Dahl acted with malice, either actual
or in fact. As indicated above, in the absence of a show ng of
malice or bad faith, the waiver in the authorization form signed
by MIller serves to bar all clainms arising out of the alleged
defamatory conduct. | therefore grant summary judgnent as to al
counts in favor of Dahl.*

(v) Evidence of Tope's Malice - MIler has produced

M 1ler also contends that her evaluative file was
i nconpl ete. She has submtted an affidavit of Mchelle Bl aeser,
one of her co-residents, who asserts conclusorily that Mller's
file was inconplete. Even if true, it is unclear how this | eads
to the presunption that allegedly m ssing eval uati ons were
positive and that Dahl and Tope both knew or shoul d have know
that they were positive. To be sure, Blaeser states that she
expects that the allegedly m ssing eval uati ons woul d have been
positive, but that is nere specul ation at best.

®ppplication of the conditional privilege defeats only
MIller's underlying defamation against Dahl, and thus it nay not
necessarily bar her other clainms against him However, since the
wai ver she signed extends "absolute inmmunity to, and rel ease,
discharge . . . fromany and all liability,” Mller's inability
to create a triable jury issue as to Dahl's malice precludes,
t hrough the waiver, all of her clains against him
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evi dence denonstrating that her relationship with Tope during her
resi dency was, at best, unhappy. Her testinony regarding Tope's
accusations that she was spreading runors about him if true,
woul d tend to denonstrate his aninosity towards and di strust of
Mller.® |Indeed, the incident apparently was serious enough to
warrant MIller's retention of |egal counsel. Moreover, the

i ncident concerning MIler's absences for her fellowship
interview al so shows sonme ill will between the two, especially
given that Tope admitted that MIler had given himoral notice of
the interviews but he neverthel ess enforced the fornmnal

requi renents of the policy. Finally, in his responses to the BWH

i nformation request, Tope indicated that he would not recomrend

MIller for a nedical staff appointnment. |In short, there is
meani ngf ul evidence of ill will between MI|Iler and Tope.
Wiile a showing of ill will nay be sufficient to show abuse

of a conditional privilege, it is only so if it is sufficiently

tied to the alleged defamatory statenment. See Ezekiel v. Jones

Motor Co., Inc., 374 Mass. 382 (1978) ("if the notivating force

for the publication of an allegedly defamatory statenent is shown

not to be the defendant's ill will, then the existence of il

™M 1ler also offers the affidavits of Mchelle Bl aeser, a
co-resident of MIler, who states that Tope "denonstrated a
degree of anger and personal dislike for Dr. MIler which
was not only inappropriate, but also not based upon her
performance or conduct as a resident.” Simlarly, Eric Lew s,
anot her co-resident in the program submitted an affidavit which
states that Tope "openly denonstrated bias against Dr. Ml er
whi ch, in my opinion, was inappropriate.” Defendants challenge
these affidavits as untinely submtted and as hearsay. As there
is sufficient evidence even without the affidavits, | have not
consi dered t hem
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will is immterial"); Catrone 929 F.2d at 890 ("A genui ne dispute
as to whether [defendants] were notivated by ill wll toward
[plaintiff] is not necessarily trialworthy, as ill will, wthout
nore, is insufficient to establish ‘actual malice,' which need
‘have nothing to do with ill will in the conventional sense.'"
(quoting Boston Mutual Life Ins. Co. v. Varone, 303 F.2d 155, 159
(st Cr. 1962))).

Here, | find presented at least a triable issue for the jury
whether the alleged ill will expressed by Tope toward MI | er was
the "notivating force" for the alleged defamatory statenents.

See Catrone, 929 F.2d at 890. MIller alleges that Tope submtted

the information to the Board in an attenpt to delay or derail the
i ssuance of her nedical license, and drawing all inferences in
her favor, | find that sumrary judgnent is not appropriate as to

this issue.

Wil e not determinative, Tope's letter to BWH
confirms that he did not believe that MIler should be hired by
BWH If this recomrendation, along with his statenents to the

Board, were notivated by sone residual ill will towards Mller in

¥pefendants note that generally courts favor the use of
summary judgment procedures in defamation cases. While this
generally may be the case, see Mulgrew v. City of Taunton, 410
Mass. 631, 632 (1991), it does not excuse them from meeting the
usual summary judgment burdens. Godbout v. Cousens, 396 Mass.
254, 258 (1985). Moreover, because the issue of actual malice
involves a determination of state of mind, summary judgment will
frequently be inappropriate in defamation cases. Id. Thus,
while the issue of malice is not automatically a jury question,
the plaintiff is entitled to a jury trial if there is some
indication from which an inference of malice could be drawn. Id.
at 259.
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t he hopes of disrupting MIller's nedical career, a jury could
reasonably find that Tope exceeded the scope of the conditional
privilege, which covered his conpletion of the post-verification

form See Catrone, 929 F.2d at 890 (privilege is abused if

"defamatory material is published for sone purpose other than
that for which the particular privilege is given" (quoting

Sheehan v. Tobin, 326 Mass. 185, 190 (1950))). Wiether this is

the case or, as Tope contends, his statenments were nerely based
in his opinions regarding MIler's conpetency and performance as
a resident is a question for a jury.

Even absent evidence of ill will, I find that, at a m ninum
there is a triable issue for the jury as to whet her Tope abused
the privilege through malice in fact. At the notion hearing,
Tope' s counsel argued that because Tope clains that MIler was
effectively placed on probation and disciplined, there is not a
triable issue as to whether he "in fact entertained serious
doubts as to the truth of his publication" to the Board. MAvoy,
401 Mass at 599. However, that Tope clains he had proper bases
for maki ng the statenents does not end the inquiry. See id.
("[A] defendant cannot ensure a favorable verdict nerely by
testifying that he published under the subjective belief that the
statenents were true."). Rather, "‘'since it would perhaps be
rare for a defendant . . . to admit to having had serious,
unresol ved doubts,' the jury may reach their conclusion as to the
def endant's subjective know edge based on inferences from

obj ective evidence." 1d. (quoting Stone v. Essex County
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Newspapers, Inc., 367 Mass. 849, 867 (1975)).

As noted bel ow, discrepancies between Tope's statenents
about probation and discipline to the Board and both his previous
statenents and Dahl's statenents to the Board create a genui ne
issue of material fact as to whether Tope's statenents to the
Board were false. Wile the fal seness of a statenent does not
alone indicate malice, it is at least relevant to the malice

i ssue, see McNanee v. Jenkins, 52 Mass. App. C. 503, 507 (2001)

(where plaintiff had witten several negative reports about

def endant and there had been a work-rel ated di spute between the
parties, jury permssibly could infer malice if it concluded that
defendant's all egedly defamatory statenents were false), rev.
deni ed, 435 Mass. 1107 (2001), and the discrepancies belie the
contention that Tope had no serious doubts about the true of his

statenents to the Board. See Retailers, 342 Mass. at 522-23

(finder of fact could conclude that defendant nade a report
"reckl essly, w thout reasonable grounds for believing it was
true" where the report was substantially different froma
subsequent report).

Finally, Tope contends that because he and Dahl told Ml ler
that she was on probation there is not a triable issue as to
whet her he reasonably believed his statements to be true.® But

whether Tope reasonably believed, based on the alleged statements

to Miller, that she was on probation depends on whether in fact

$1 note that Dahl, not Tope, stated in his deposition that
they told Miller she was on probation.
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Tope and Dahl made the statements. Miller disputes that they
ever made such statements, and thus the underlying factual issue
is one of credibility and thus is a triable issue for a jury.
Thus, I find that there is a genuine issue of material fact as to
whether Tope acted with malice, both actual and in fact.

3. Fal sity
MIler's claims will fail if she cannot prove that the

statenents were false. See Fleni ng v. Benzaquin, 390 Mass. 175,

187 (1983) (defendant can be "liable for the disclosed facts
provi ded they were both fal se and defamatory"). However, while
the plaintiff bears the burden of alleging the falsity of the
libel, it is up to the defendant to prove truth as an affirmative
def ense. MAvoy, 401 Mass. at 597.

MIller argues that all of the five statenents Tope made in
the post-graduate training verification form about her concerning
"Unusual Circunstances"--that she (1) had taken a | eave of
absence or break during the residency, (2) was placed on
probation, (3) was disciplined or under investigation, (4) had
negative reports filed about her by instructors, (5) had been
inposed with limtations or special requirenents because of

acadeni ¢ performance or disciplinary problems--were false.* |

*MIler has generally alleged that statements in the
attached Wsconsin letter were also false. However, she has not
produced evidence sufficient to create a genuine issue of
mat erial fact that any of the specific statenents in the letter
were actually false. Wiile she contests that she did not provide
proper notice for her absences, she has not adduced sufficient
evidence to put the issue in dispute. The other statenents
contained in the letter concern nostly undi sputed facts about her
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find as a matter of law that only the statenents that MIler had
been pl aced on probation and that she had been disciplined are
properly in dispute.

It is undisputed that MIIler had taken unexcused tinme off
for interviews, ® that Tope and Fenyk had witten negative
eval uations of her in 1997, and that MIler had been require to
make up four days of missed work, as well as follow the six steps
outlined in Tope's 1997 eval uation.® These facts provide
adequat e bases for Tope's affirmati ve responses to the questions
concerning | eaves of absence, negative reports, and limtations
or special requirenments. Wile admttedly, the questions are
somewhat vague and perhaps | eave sonme roomfor interpretation

Tope explicitly set forth the bases for his responses to the

eval uati ons and Tope and Dahl's responses to the evaluations. At
nost, any inconsistencies or untruths in the letter are m nor,
and as such would not be enough to survive sunmary judgnment as
the bases of MIller's defamation claimgiven the conditional
privilege. See Catrone, 929 F.2d at 891 ("The m nor

i nconsi stencies noted [by plaintiff] may establish, at nost,

di sputes as to the accuracy of the reports, but not a genuine

di spute as to the existence of reasonable grounds for a belief in
their truth."). Since all but the letter is protected opinion
with regard to Dahl, | find that even assumng there is a triable
issue as to Dahl's malice, there is not one with regard to

whet her any of the nonprotected statenents Dahl nmade to the Board
were false. Additionally, | find that the only statenents that

m ght serve as the basis for defamation with regard to Tope are
the statenents in the post-graduate, training verification form

35A.gain, while Miller disputes that she did not give the
required notice, she has not offered any evidence to support her
contention, so I take that the absences were unexcused as
undisputed.

36Tope also stated in his deposition that Miller was
restricted from writing schedules, a normal duty for third-year
residents.
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three questions in the letter he attached to the form and thereby
made cl ear how he had interpreted the questions.?®

The sane anal ysis does not hold true for the questions on
t he post-graduate verification formregarding probation and
di scipline. Defendants argue that while MIler was not formally
di sciplined or placed on formal probation, she was disciplined
and was effectively put on probation. Tope stated in his
deposition that setting forth the six recommendations for Ml er
was sufficient to place her on probation: "These things we were
asking her to do was placing her on academ c probation."” |ndeed,
t he Departnent of Dernatol ogy Resident's Handbook ("Handbook")
st ates:

The Departnent Chair nay place residents on probation

for academ c underachi evenent or other reasons.

Probation will often occur when a resident fails to

nmeet academ c m | estones, such as achieving at |east a

20th percentile overall ranking on the "In training"

exam
Def endants argue that because M Il er was on the functional
equi val ent of probation, as authorized by the Handbook, Tope's

answers on the post-graduate verification formwere not false. |

do not find these argunments sufficiently persuasive in the

¥In an evaluation sent to the American Board of
Dermatology, Tope indicated that Miller had not "spent any time
away from full-time participation in the training program beyond
time routinely allowed all trainees for vacation or attendance at
educational meetings." While there arguably is a discrepancy
between answering no to this question and answering yes to the
question on the form to the Board, that discrepancy does not
necessarily indicate that Tope's answer on the form to the Board
was false, especially given that Miller did take the four-day
unexcused absence and the absence was explicitly disclosed as the
basis for the answer in the form to the Board.
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summary judgnent setting. Wiile perhaps not quite terns of art,
the word "probation” and the notion "being disciplined" are
sufficiently precise that they do not as a matter of law |l end
t hensel ves to varied individualized interpretations. In other
words, the terns as commonly understood are well-defined to the
extent that, for exanple, the functional equival ent of probation
is not equivalent to actual probation.

Wil e not exactly anal ogous, the court's finding in MAvoy,
401 Mass. 593, is illustrative. |In that case, plaintiff clained
t hat defendant defaned himby stating that a conplaint had been
filed against plaintiff where only an application for a conpl ai nt
had been nade. [d. at 598. Defendant argued that a finding of
falsity could not turn on the difference between "a conplaint”

and "an application for a conplaint” since the difference was

"technical.” |1d. The court rejected this argunent, stating that
"[s]uch a distinction, far from being ‘technical,' nay nmean a
great deal in ternms of an individual's reputation.” 1d.

Li kewi se here, | find that the difference between forma

probation or discipline and their functional equivalents is
significant.

| observe that Tope, in his subsequent letter to the Board,
did not defend a | oose, functional interpretation of the
probati on and di scipline questions but rather stated he wi shed to
"correct” his answers. In the letter, Tope wote:

After re-reading the questions on the Massachusetts

verification form (some of which I confused with

guestions fromthe Wsconsin forn) and re-review ng Dr.
Mller's residency file, I wish to correct two of ny
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responses. Regardi ng questions two and three, Dr.

MIller was not placed on formal probation, nor was she

subject to formal discipline. Therefore, the answers to

t hese questions should be "no."*
Furthernore, on two previous occasions, Tope had indicated that
M|l ler had not been subject to discipline. Tope indicated in an
eval uation of MIler sent to the Anerican Board of Dernmatol ogy
that MIler's performance during her third year of training was
"Satisfactory” and indicated no disciplinary problens. He also
indicated in a general certification letter that "[t] hroughout
the residency Dr. MIler perfornmed in an excellent manner and

"3 Fipally, it is

there is no disciplinary information on file.
noteworthy that Dahl indicated in the evaluation formthat Ml er
had never been the "subject of discipline.” Thus, |I find that
there is a triable jury issue as to whether Tope's answers to the
di sci pline and probation questions on the post-graduate

verification fornms were fal se. | find, however, that there is no

genui ne issue of material fact as to the fal seness of Tope's

®While Tope stated in his deposition that MIler was
effectively put on academ c probation for her poor academc
performance, he inplies in this letter that his answers to the
probati on and di sci pline questions were based on the unexcused
absences, which Dahl stated in his deposition would be grounds
for nonacadem c probation. According to the residency agreenent
governing Mller's residency, while discipline for
"unsati sfactory academ c performance” is not subject to forma
procedural requirenents, discipline for nonacadem c reasons is.
Thus, for the latter, "[a] witten statenment of the discipline
and the reasons for inposition, including specific charges,
wi tness and applicabl e evidence, shall be presented to the
resident."” Defendants concede that M|l er was never given such a
witten statenent.

39Tope contends that this was a form letter that he signed
unaware that it contained such a statement.
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answers to the remaining three questions or the statenments on the
Wsconsin letter.
D. Negligent Infliction of Enotional Distress (Count 11)

To prevail on a claimof negligent infliction of enotional
distress, MIller nmust show (1) negligence, (2) enotional
di stress, (3) causation, (4) physical harm manifested by
obj ecti ve synptonatol ogy, and (5) that a reasonabl e person woul d
have suffered enotional distress under the circunstances of the

case. Sullivan v. Boston Gas Co., 414 Mass. 129, 132-33 (1993)

(citing Payton, 386 Mass. at 557).

Tope argues that Mller’s claimfails as a matter of |aw
because she cannot show-and in fact has admtted--that she is
not seeking damages for physical harm However, to satisfy the
physi cal harmelenent, MIler need not show proof of actua
conpensabl e physical injury; rather, she nust provide an
"obj ective corroboration of the enotional distress alleged."”
Payt on, 386 Mass. at 547. Thus, while MIler nust do nore than
all ege "nere upset, dismay, humliation, grief and anger,"”

Sullivan, 414 Mass. at 137 (quoting Corso v. Merrill, 119 N H

647, 653 (1979)), and while expert nedical testinony may be
needed to make a sufficient showng, Sullivan 414 Mass. at 138,
"[medical experts [] need not have observed an actual, external
sign of physical deterioration.” |1d. They may "consider, in the
exercise of their professional judgnent, the plaintiffs
description of the synptons they experience.”" |d.

As evidence of physical manifestation of her enotional
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distress, MIler has submtted her own affidavit in which she
states that, in her professional nedical opinion, she suffered
from"anxiety, |oss of appetite, depression, insomia, stress,
and pre-term |l abor, and was put on bed rest because of the
stressed i nduced, high risk nature of this pregnancy” all as a
result of defendants' statements to the Board. While this self-
serving evidence is hardly overwhelmng, | find it neverthel ess
sufficient, drawing all inferences in Mller’'s favor, to create a
genui ne issue of material fact as to whether she suffered such
synptonms of enotional distress and whether they resulted from
Tope’ s actions. Accordingly, | deny Tope's notion for summary
judgnment as to the negligent infliction of enotional distress
claim

E. Intentional Infliction of Enotional Distress (Count I11)

To prevail on a claimfor intentional infliction of
enotional distress, MIler nust establish (1) that Tope intended
to inflict enotional distress, or knew or should have known that
enotional distress was the likely result of his conduct, (2) that
Tope’ s conduct was "extreme and outrageous, beyond all possible
bounds of decency and utterly intolerable in a civilized
community,"” (3) Tope's actions were the cause of the Mller's
di stress, and (4) the enotional distress MIller suffered was
"severe and of such a nature that no reasonabl e person could be

expected to endure it." Tetrault v. Mihoney, Hawkes & ol di ngs,

425 Mass. 456, 466 (1997) (citing Payton v. Abbott Labs, 386

Mass. 540, 555, (1982)). The threshold for conduct that rises to
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this level is quite demanding. Indeed, liability cannot be

predi cated on "nmere insults, indignities, threats, annoyances,
petty oppressions or other trivialities" and it is not sufficient
to show only "that the defendant has acted with an intent which
is tortious or even crimnal, or that he has intended to inflict
enotional distress, or even that his conduct has been
characterized by ‘malice’ or a degree of aggravation which woul d
entitle the plaintiff to punitive danages for another tort."

Foley v. Polaroid Corp., 400 Mass. 82, 99 (1987) (quoting

Restatenent (2d) of Torts § 46, comment d (1965)).

Even drawing all inferences in favor of Mller, I find as a
matter of |aw that Tope’ s conduct was not of the type to support
a claimfor intentional infliction of enotional distress. O her
t han her conclusory statenments, MIler has not shown that Tope’'s
conduct was "extrenme and outrageous.” At worst, Tope, with
mal i ce, recklessly made fal se statenments to the Board regarding
Mller’s application. No matter how nmean-spirited Ml er
apparently considers Tope’'s actions, his conduct does not give

rise to a claimof intentional infliction of enptional distress.

Thus, | will grant Tope’s notion for sunmary judgnent as to this
claim
F. Interference with Contractual Relations or Business

Rel ationship (Counts IV and V)

To make out her clains for intentional interference with
contractual or business relations, MIler must show (1) the
exi stence of a contract or a business relationship which

cont enpl at ed econom ¢ benefit; (2) Tope s know edge of the
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contract or business relationship; (3) Tope’'s intentional
interference with the contract or business relationship for an
i mproper purpose or by inproper neans; and (4) danages. Swanset

Dev. Corp. v. Gty of Taunton, 423 Mass. 390, 397 (1996).

Tope contends that MIller’s clains fail because she cannot
denonstrate that he acted with an inproper purpose. As noted
above, however, there is a genuine of material fact as to whether
Tope acted with malice, and thus summary judgnment is not
appropriate on notive grounds.

Tope alternatively argues that MIler’s economc clains fai
because, as a matter of |aw, she has not adduced sufficient
evi dence that she suffered any econom c damages. This argunent
appears wel | -founded.

M|l ler contends that by submtting defamatory statenents to
t he Board, defendants interfered with her enpl oynent contract
with BWH by causing a delay in her nedical |icensing and
consequently her ability to see patients as a physician. She
argues that by the tine she received her |icense, she had | earned
that she was pregnant and as a result was forced to work as a
research fellow rather than as a physician. She contends that
had defendants not defaned her, she would have been |icensed
before she found out that she was pregnant and therefore would
have been able to begin work salaried as a physician prior to her
paid maternity | eave.

| find that MIler’s contentions are not supported by the

record. The parties do not dispute that BWH s policy requires
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that a physician be able to conmt six consecutive nonths of care
before seeing patients as a physician. Gven that, as MIler has
stated in an affidavit, her expected delivery date was Decenber

1, 2000, she would not have been able to commit to six nonths
after June 1, 2000. O course, MIller also stated in her
affidavit that she did not find out she was pregnant until the
begi nni ng of her second trinester, on or around July 1, 2000 and
t hus even after June 1, 2000 and until about July 1, she woul d,
in good faith, have been able to commt six nonths. Even
assuming MIller's contention about when she | earned of her
pregnancy is valid,* she would have had to have been |icensed
soneti me before when she concedes she | earned of the pregnancy,
around July 1, 2000, for any delay caused by defendants’ actions
to have had an inpact on her ability to work as a physi ci an.

Ml ler, however, has not provided sufficient evidence that absent
Tope's actions she would have received her |icense before that
time. Indeed, defendants have submitted the affidavit of Sarah
Donnel |y, the Keeper of the Records for the Board, who states
that the Board did not consider MIler’s application conplete
until June 28, 2000 when it received a nal practice insurance

report fromAon. She further states that the Board nmet on June

“As not ed above, supra note 18, defendants dispute MIler's
contention regardi ng know edge of her pregnancy; but the
deposition testinony they argue contradicts this does not support
their contention adequately. Thus, drawing all inferences--even
one as inprobable as a fenal e physician's assertion that she did
not know or have reason to believe she was pregnant until after
t he second nonth foll owi ng conception--in favor of plaintiff for
t he purposes of defendants' sunmary judgnent notion on this
issue, | assunme it is true.

45



28, 2000, but because of the virtually contenporaneous receipt of
the Aon report, it would not have considered MIler’s application
on that day. Thus, according to Donnelly, the earliest the Board
woul d have reviewed M|l er’'s application, even wthout the
concerns raised by Tope’s and Dahl’s statenments, was the next
time the Board net, which was on July 12, 2000. Ml ler has not
provi ded any probative evidence which puts the issue in dispute.
She has, to be sure, offered deposition testinony which concerns
t he average amount of time licensing applications usually take
and specul ates that absent defendants’ conduct she woul d have
received her license on or about June 19, 2000. That, however,
i s not enough--given the specificity of Donnelly's testinony--to
create a genuine issue of material fact as to whether in her
specific case there was del ay caused by defendants sufficient to
create econom c damage.

At the notion hearing, MIler's counsel argued that assum ng
M|l er cannot prove that absent the alleged defanmati on she woul d
have been licensed intime to fall fairly within BWH s 6-nonth
policy, she could have neverthel ess begun work at the VA in West
Roxbury. But while Kupper had indicated in his original offer
letter to MIler that she would be able to do so at her "earliest

n 4l

conveni ence, there is nothing in the evidence of record before

“Miller has also submitted an affidavit in which she
states: "Had I been licensed to practice in any other states
during the time between the filing of my application for and the
granting of my license in Massachusetts, I could have worked at
the Veterans Affairs Medical Center in Boston. However, since I
did not have an active license, I could not do so."
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me to denonstrate she sought to do so. For instance, while
MIller's counsel represented at the hearing that BWH s 6-nonth
policy did not extend to work at the affiliated VA, there is no
evi dence of this fact in the record. 1In fact, it is undisputed
that MIler received her Massachusetts |icense in m d-Septenber
but, rather than begin at the VA, continued to work as a research
fell ow for Kupper until she took maternity | eave in Novenber.
More inportantly, MIler has not offered any evi dence concerning
damages attached to her alleged inability to begin work at the
VA, as opposed to BWH. The evidence in the record only concerns
the difference in pay she received as a research fell ow conpared
wi th what her salary woul d have been had she been able to begin
work at BWH as an associate physician. Thus, | find Mller's
contention that she would have been able to work at the VA even
if she was not licensed in tinme to fall within BWH s 6-nonth
policy unavailing.

Accordingly, I will grant Tope's notion for sunmary judgnent
on the economc interference clains, and | will deny plaintiff’s
cross-nmotion for partial summary judgnment on those clains.

[11. CONCLUSI ON

For the reasons set forth nore fully above, defendants
notion for summary judgnment is GRANTED in part and DENIED in
part. Specifically, all counts are dism ssed as to defendant
Dahl and Counts Il1l, 1V, and V are dism ssed as to defendant
Tope; sunmary judgnment for Tope is denied on Counts | and I

Plaintiff's notion for partial sunmary judgnent i s DEN ED.
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