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Def endant s.

MEMORANDUM AND ORDER

This matter is before the Court on the defendants’ separate
nmotions to dismss plaintiff's conplaint, pursuant to Rule
12(b)(6), Fed.R G v.P. Plaintiff opposes the notions, and the
issues are fully briefed.

Plaintiff Arthur J. Msischia, DVD, brings this action
pursuant to the Racketeer Influenced and Corrupt Organization Act
(RRCO, 18 U. S.C. 88 1962 et seq., alleging that his forner
enpl oyers sought to discredit himby placing an i naccurate report
in the National Practitioners Data Base (“NPDB”) in 1994. He al so
all eges that, in 2001 and 2002, defendants refused to correct the
i naccurate report unless he agreed to demands he characterizes as
extortionate. Plaintiff nanmes three groups of defendants: (1) St.
John’s Mercy Health System f/k/a St. John’s Mercy Medical Center,
St. John’s Mercy Medical Center Foundation, and St. John’s Mercy
Health Care, f/k/a Unity Health System (collectively, “the St.
John’ s defendants”); (2) John Farrell, Chief Executive Oficer of
St. John’s during plaintiff’s tenure, his successor, Mark Wber,

and M chael W Noble, DWVD, director of the Mxillofacial Surgery



Section of the surgery departnent at St. John’s; and (3) St. Louis
Oral and Maxil | of aci al Surgeons, Ltd. (“0C&M5”), and John Del fino,
DVD, fornmer director of the Maxillofacial Surgery Section at St.
John’ s and president of O&VS. Plaintiff brings three clains under
RICO one claimfor conspiracy under Mssouri |law, and one claim
for declaratory and injunctive relief. The three groups of
defendants have filed separate notions to dismss. Def endant s
argue, inter alia, that plaintiff's clains are barred by the
doctrine of res judicata and by R COs four-year statute of
[imtations.

| . Legal Standard

The purpose of a notion to dism ss under Rule 12(b)(6) of the
Federal Rules of Cvil Procedure is to test the legal sufficiency
of the conplaint. A conplaint is not to be dismssed for failure
to state a claimfor which relief can be granted unless it appears
beyond doubt that the plaintiff can prove no set of facts in

support of the claimentitling himto relief. Conley v. G bson

355 U. S. 41, 45-46 (1957). The factual allegations of a conpl aint
are assuned true and construed in favor of the plaintiff. Scheuer
v. Rhodes, 416 U. S. 232, 236 (1974). The issue is not whether
plaintiff will ultimately prevail, but whether the plaintiff is
entitled to present evidence in support of his claim [1d. Thus,
[i]f as a matter of law“it is clear that norelief could
be granted under any set of facts that could be proved
consistent wwth the allegations,” . . . a claimnust be
di sm ssed, without regard to whether it is based on an

outl andish legal theory or on a close but ultimtely
unavai l i ng one.



Neitzke v. WIllianms, 490 U S. 319, 327 (1989) (quoting Hi shon v.

King & Spalding, 467 U S. 69, 73 (1984)).

In ruling on a notion to dismss, courts nmay consider
materials that are part of the public record or do not contradict
the conplaint, as well as materials necessarily enbraced by the

pl eadi ngs. Porous Media Corp. v. Pall Corp., 186 F.3d 1077, 1079

(8th Cr. 1999) (citations omtted). See also Mttes v. ABC

Plastics, Inc., 323 F. 3d 695, 697 n.4 (8th Cr. 2003) (in deciding

motion to dismss, court nmay consider the conplaint and docunents
whose contents are alleged in a conpl ai nt and whose aut henticity no
party questions, but which are not physically attached to the
pl eading) (citation omtted). In considering the defendants’
nmotions to dismss, the Court has reviewed pleadings and orders
filed in two previous actions brought by plaintiff. The first
action, filed in the Crcuit Court of the Cty of St. Louis in
1994, raised clains arising from plaintiff’s suspension and

termnation. See Msischia v. St. John's Mercy Medical Center, 30

S.W3d 848 (M. C. App. 2000) (Msischia I) (affirmng trial

court’s orders, evidentiary rulings, and verdict). In 2002,
plaintiff filed suit in the United States District Court for the
District of Col unbia, seeking nodification of the NPDB report. See

Doe v. Thonpson, 332 F. Supp. 2d 124 (D. D.C. 2004) (dismssing

action as tine-barred). Both cases are discussed in nore detai

bel ow.

1. Backgr ound



In 1985, plaintiff became a nenber of St. John’s Medical and
Dental Staff in oral and maxillofacial surgery. FromJuly 1, 1986
through July 25, 1994, plaintiff was enployed by St. John's as
associate director of the Departnent of Oal and Maxill ofacial
Surgery residency program Defendant Del fino was the director of
the residency programand chair of Oral and Maxill of aci al Surgery.
He was al so the sole director, sharehol der and president of OSWS.
On July 1, 1987, plaintiff entered into a contract wth QO8VS5,
pursuant to which he conducted a private practice through OS5 for
a consideration of 50% of his receipts.

In February 1993, plaintiff began voicing concerns at St.
John’ s staff neetings regarding the quality of training offered to
resi dents. He also asserted that Delfino was achieving poor
surgical results and perform ng unnecessary or excessive surgery.
Plaintiff repeatedly urged the Oral Surgery departnment to enact a
quality assurance policy. Plaintiff alleges that Delfino ordered
an assistant to alter mnutes of neetings at which plaintiff
chal | enged hi s conpetence.

On August 13, 1993, Delfino presented plaintiff with a
proposed enpl oynent contract that altered the term nation provision
and i nposed an onerous non-conpetition provision. Plaintiff spoke
to defendant John Farrell, St. John’s Chief Executive Oficer,
regardi ng the proposed contract. He al so informed Farrell of his
concerns regarding Delfino's conpetence and alleged inproper
practices. Farrell subsequently net with Delfino and identified

plaintiff as a whistle-bl ower.



In October 1993, a surgical assistant wote two reports of
plaintiff’s i nappropriate treatment of a patient. According to the
first report, on July 23, 1993, plaintiff grabbed and shook the
head of a patient who was under general anesthesia, while swearing
at the patient. He then adm nistered an additional bolus of the
medi cation Versed which typically renders a patient amesic to
recent events. The second report stated that on Septenber 27
1993, plaintiff struck a patient who becane conbative while
enmerging from anesthesia.! Delfino subsequently identified two
additional incidents during which plaintiff allegedly becane
enraged with staff.

On Cctober 11, 1993, Delfino gave plaintiff one week in which
to resign as Associate Director of the residency program
Plaintiff refused to resign and was termnm nated. On Cct ober 27
1993, St. John’s summarily suspended plaintiff’s staff privil eges.
Plaintiff appeal ed the decision and St. John’s appointed an Ad Hoc
| nvestigative Conmttee (AHIC). After a hearing on Novenber 23,
1993, the AHI C found “one serious incident where in a stressfu
situation wthout adequate assistance, plaintiff reacted wth
excessive physical force in attenpting to restrain a patient who
was conbative while under anesthesia.” Msischia, 30 S.W2d at

855-56. The AHI C recommended that the suspension remain in force

Plaintiff did not deny that the two incidents occurred, but
chal | enged the surgical assistant’s interpretation of them
M sischia I, 30 S.W3d at 858.
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until plaintiff received a psychiatric determ nation of fitness.
The St. John’s board affirmed the deci sion.

On March 21, 1994, plaintiff saw a psychiatrist jointly
selected by him and St. John’s. The psychiatrist found that
plaintiff was not suffering from any psychiatric disorder. St.
John’ s revoked the sunmary suspension on April 25, 1994. At the
sane tinme, however, it termnated plaintiff’s enploynent contract
and staff privileges, effective July 25, 1994. Earlier, on May 2,
1994, defendant Delfino termnated plaintiff’'s enployment wth
O&ME.

M si schia |

On Cctober 5, 1994, plaintiff filed suit inthe Grcuit Court
of the City of St. Louis against St. John’s Mercy Medical Center,
John Delfino, and O8&NWVS. Plaintiff brought clainms against all
defendants for conspiracy to maliciously prosecute (Count 1),
conspiracy to abuse process (Count 1I1), retaliatory discharge
(Count I11), slander (Count 1V), tortious interference (Count V),
and conspiracy to commt the torts alleged in Counts | through V
(Count VI). A seventh count for fraud was asserted against
def endants Del fino and O8&MES.

Plaintiff alleged, as relevant to the present action, that
defendants repeatedly informed him that they would not nake a
report of his summary suspension to the NPDB if he withdrew his
request for an appeal of the suspension. He also alleged that St.
John’s untinely filed the NPDB report of his suspension and

advanced the date of the suspension from Cctober 27, 1993, to
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February 2, 1994, in order to nmake the report appear to be tinely
filed. Plaintiff further alleged that, on April 25, 1994, St.
John’s informed the NPDB that the suspension had been revoked.
The trial court granted St. John’s notions to dism ss and for
sunmary judgnment on all clains.? In February 1998, plaintiff
proceeded to trial against Delfino and O&VS. The jury found in
favor of Delfino and O&VS on nost clains but awarded plaintiff
$265,000 on his fraud claim?® The trial court’s rulings and the

jury verdicts were affirmed on appeal. Msischia v. St. John’s

Mercy Medical Center, 30 S.W3d 848 (Mo. C. App. 2000).

Doe v. Thonpson

The NPDB is maintained by the United States Departnent of
Health and Human Services and contains information related to
physi ci an conpetence or conduct which could adversely affect the

health or welfare of patients. Doe v. Thonpson, 332 F. Supp. 2d

at 126. Hospitals nust report any professional review action that
adversely affects the clinical privileges of a physician for nore
than thirty days. 1d.

On February 17, 1994, St. John's reported plaintiff’s summary

suspension to the NPDB. On May 20, 1994, St. John’s submtted a

2The trial court found that St. John's was entitled to
immunity under the Health Care Quality I nprovenent Act of 1986,
42 U.S.C. 88 11101 et seq. Msischial, 30 S.W3d at 858.

Plaintiff’s contract with O%VS required himto pay fifty
percent of his receipts to O&S. Delfino had untruthfully
represented to plaintiff that the paynent was to cover O&\WS' s
costs to reinburse St. John’s for overhead. St. John's did not
require O8MS to pay over head.
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revision, stating that, effective April 24, 1994, the suspension
had been lifted. The revised report stated:

This report revises the adverse action report filed 2/ 17/ 94,

whi ch informed the [ NPDB] of the sunmmary suspensi on of Dr. Doe

pendi ng psychiatric eval uation. Based on the receipt of a

positive evaluation, the sunmmary suspension of Dr. Doe has

been revoked effective April 25, 1994.

Id. at 126 (revision in original).

Plaintiff argued that the use of the term “positive’” was
inaccurate in that it indicated that a psychiatric inpairnment had
been found. On March 27, 2002, plaintiff asked HHS to anend the
record. On May 3, 2002, acting on the response of HHS, plaintiff
applied for Secretarial Review of the report. |[d. at 126-27.

The Secretary of HHS concl uded that the report was i naccurate.
The report was anended to read:

This report revises the adverse action report filed February

17, 1994, which inforned the NPDB of the sunmary suspensi on of

Dr. Doe pending an appropriate evaluation. Based on the

receipt of an evaluation that found that Dr. Doe was not

suffering fromany type of psychiatric disorder, the sumary

suspension of Dr. Doe has been revoked effective April 25,

1994.

ld. at 127.4

Plaintiff continued to object to any reference to a

psychiatric evaluation in the NPDB record and filed suit against

the Secretary of HHS, pursuant to the Privacy Act, 5 U S.C. § 552a.

“Plaintiff argued that the report should not refer to a
psychi atric eval uati on because the NPDB Gui debook limted the use
of information regarding participation in drug and al cohol
treatnment progranms. The Secretarial Review Decision of October
22, 2004, (Doc. 86, Ex. C) noted that the limtation did not
apply to the report at issue because the report did not involve
treatnment, drugs or al cohol.
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He sought, inter alia, an order declaring unlawful any further
rel ease of information concerning the fact that he submtted to a
psychiatric evaluation, an order directing HHS to reissue a
corrected report to all recipients of the earlier versions,
expungenent of any reference to a psychiatric evaluation, and
attorney’s fees and costs. |1d. at 127-28.

The District of Colunmbia district court determned that
plaintiff’s action was barred by the Privacy Act’s two-year statute
of limtations. |1d. at 132-33. 1In reaching that conclusion, the
court rejected plaintiff’s contention that a new cause of action
was created each tine the DHHS di ssem nated the inaccurate report.
Id. at 133. The court held that the two-year limtations period
began running in May 1994, when plaintiff received notice of the
initial revision submtted by St. John’s. 1d. at 132, 134.

C. Plaintiff’'s Present Action

Plaintiff filed the present action on August 27, 2004. He
all eges that, in 2001 and 2002, defendants refused to correct the
NPDB entry and attenpted to extort noney and unl awful prom ses from
hi min exchange for correcting the NPDB report.> Plaintiff asserts

that, beginning in 1993, defendants engaged in a pattern of

SCounsel for the parties engaged in discussion and
correspondence regarding (1) the content of the NPDB report, (2)
plaintiff’s service as an expert witness in cases against St.
John’s, and (3) St. John’s request for an award of costs agai nst
plaintiff. Plaintiff’s extortion allegations derive fromthese
di scussi ons anong counsel. Plaintiff also contends that counsel
for St. John’s is a wtness to the alleged extortion, by virtue
of his participation in those discussions. He separately noves
to disqualify counsel
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racketeering activity actionabl e under RICO Defendants argue that
plaintiff’s clainms could and shoul d have been brought in Msischia
I, and thus they are now barred by res judicata. Alternatively,
they argue that the clains are untinely under RICO s four-year
statute of limtations.

| n paragraph 224 of his anmended conplaint, plaintiff alleges
that various mailings and interstate wire transm ssions were
predicate acts constituting a pattern of racketeering activity
wi thin the nmeaning of RICO The conplaint identifies the foll ow ng
mai lings and wire transm ssions alleged to constitute predicate

acts of racketeering activity:

Dat e Acti on

8/ 28/ 93 Def endants mailed to plaintiff a letter
confirm ng the suspension of his privileges.

8/ 28/ 93 Def endants mailed to plaintiff a second letter
requesting his participation in a psychiatric
eval uati on.

2/ 2/ 94 Def endants mailed or wwred the initial report
to the NPDB
3/ 23/ 94 Def endants caused plaintiff to deliver a

letter to the NPDB asking for renoval of the
initial report.

4/ 5/ 94 & Def endant s caused the psychiatrist’s report to
4/ 20/ 94 be mailed to plaintiff.
4/ 25/ 94 Def endants caused notice of his term nation

fromSt. John's to be mailed to plaintiff.

5/ 4/ 94 Def endants caused notice of his termnation
fromQO&MS to be nailed to plaintiff.

5/ 20/ 94 Def endants mailed or wwred the revised report

(containing the reference to a “positive”
eval uation) to the NPDB
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5/20/94 to
4/ 16/ 03

71 25/ 94

3/6/01

3/ 28/ 01

5/ 14/ 01

6/ 12/ 01

8/ 30/ 01

9/ 18/ 01

2/ 15/ 02

3/ 12/ 02

2/ 7103

The NPDB report was nailed or wired to third-
parties on 61 occasions.

Def endants mailed to plaintiff notice that his
staff privil eges at St. John’ s wer e
t erm nat ed.

Def endants caused plaintiff to nail a letter
demandi ng def endants revise the NPDB report.

Def endants caused plaintiff to nail a letter
to Dr. Mchael J. Chehval, president of St.
John’ s nedical staff, requesting revision of
t he NPDB report.

Def endants caused plaintiff to mail a second
letter to Dr. Chehval.

Def endants mailed a demand that plaintiff
refrain fromtestifying in mal practice actions
agai nst  St. John’s and pay <costs and
litigation fees from prior [litigation in
exchange for nodifying the NPDB report.

Def endants namiled to plaintiff anot her
proposed settl enent.

Def endants caused plaintiff to nail a letter
to Dr. Chehval regarding the inproper use of
the peer review process to harmplaintiff who
was a whi stl e- bl ower.

Def endants mailed to plaintiff a substantially
simlar offer to settle.

Def endants caused plaintiff to mail a dispute
initiation formto the NPDB

Def endants caused HHS to mail a letter to St.
John’s directing it to revise the NPDB report.

[11. Discussion

Res Judi cata

A federa

precl usive effect

court nust give a state court judgnent the sane

it wuld have in the courts of the rendering

state. See Johnson v. City of Shorewood, M nnesota, 360 F.3d 810,
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818 (8th GCr. 2004). Res judicata, comonly referred to as claim
precl usion, bars the reassertion of a cause of action that has been
previously adjudi cated in a proceedi ng between the sane parties or

those in privity wwth them Vogt v. Emmons, 158 S.W3d 243, 247

(M. C. App. 2005). The doctrine applies to block a second
| awsuit when four elenents are the sane in both |awsuits: the
subj ect matter, the cause of action, the parties, and the status in

whi ch the defendant is sued. MNeill v. Franke, 84 F. 3d 1010, 1012

(8th Cr. 1996) (citing King Gen. Contractors, Inc. v. Reorganized

Church of Jesus Christ of Latter Day Saints, 821 S.W2d 495, 501

(Mo. 1991)). Al four elenents are satisfied in this action.

In both Msischia |l and the present action, plaintiff alleges

that the defendants conspired against him in response to his
“whi stle blowi ng” and m sused the NPDB to danage his reputation.
Thus, the subject matter of the two actions is identical.
Plaintiff contends that parties to the two actions are not the
sanme because he added Noble, Farrell, and Wber as defendants in
the new action. Res judicata may be applied if the new parties are

inprivity wwth the defendants in Msischial. Privity, as a basis

for satisfying the “same party” requirement of res judicata, iIs
prem sed on the proposition that the interests of the party and
non-party are so closely intertwi ned that the non-party can fairly
be considered to have had his or her day in court. Stine v.
Warford, 18 S.W3d 601, 605 (Mb. C. App. 2000). Farrell and Wber
are nanmed by virtue of their positions as CEGCs of St. John's;

i ndeed, Weber did not succeed Farrell until after plaintiff was
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term nated. Noble is naned as successor to Delfino as the director

of the Maxillofacial Surgery Section at St. John’s. Farrell,

Weber, and Noble thus are in privity with St. John’s. See Sumlin

V. Krehbiel, 876 F. Supp. 1080 (E.D. M. 1994) (concluding that

plaintiff inmates were in privity with inmates in prior action).
The parties in the present case are al so sued in the sane status as

in the prior case. See Barkley v. Carter County State Bank, 719

S.W2d 906, 913 (Mb. C. App. 1990) (defendant bank named in sane
status because it was “not, for exanple, sued in one action as an
admnistrator and in another action nerely in its corporate
capacity”).

Plaintiff contends that the two suits do not raise the sane

causes of action, because Msisichia |l raised clains arising from

his suspension and termnation and the present action raises
racketeering cl ai ns. Res j udi cata precludes not only those i ssues
on which the court in the fornmer case was required to pronounce
judgment, “but to every point properly belonging to the subject
matter of litigation and which the parties, exercising reasonable

diligence, m ght have brought forward at the tine.” Chesterfield

Village, Inc. v. Cty of Chesterfield, 64 S.W3d 315, 318-19 (M.

2002) (enphasis added) (quoting King Gen. Contractors, Inc., 821

S.W2d at 501)). A court looks to the factual bases for the
clains, not the |egal theories. Id. at 320. Res judicata
“prevents reassertion of the same claimeven though additional or
different evidence or |egal theories m ght be advanced to support

it.” 1d. at 319-20 (plaintiffs’ second suit for damages after
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action for injunctive relief was barred as arising from sane

factual basis). See also Felling v. Gles 47 S.W3d 390, 394 (M.

Ct. App. 2001). (“A cause of action which is single may not be
split and either filed or tried pieceneal, and the penalty for
splitting a cause of action is that an adjudication on the nerits
inthe first action is a bar to the second action.”)

The test for whether two suits assert the sanme cause of action
is whether the clainms arise from the sane act, contract, or

transaction. M ssouri Real Estate & I nsurance Agency, Inc. v. St.

Louis County, 959 S.wW2d 847, 850-51 (M. C. App. 1997). See

also Daley v. Marriott International, Inc., No. 04-2643 at 10, slip

opinion (8th Cr. July 25, 2005) (second law suit is precluded if
clainms arise out of sanme nucleus of operative facts as prior
claim. “In the final analysis the test would seemto be whet her
the wong for which redress is sought is the sane in both actions.”

Id. at 11 (quoting Roach v. Teansters Local Union No. 688, 595 F. 2d

446, 449 (8th Cr. 1979)).

The clainms in Msischia | and the present action all arose

fromthe sanme series of transactions or acts: Plaintiff chall enged
the quality of the training in the residency program and the
necessity and quality of surgery perforned by Dr. Delfino. He was
reported to the peer review process based on reports that he
m shandl ed patients, and was sumarily suspended. A report was
made to the NPDB and was subsequently revised; the revision was
m sl eading and created the erroneous inpression that plaintiff

suffered from a psychiatric inpairnent. The Court notes that,
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despite know ng the contents of the disputed revision when he filed

M sischia I, plaintiff chose not to challenge the report in that

| awsui t .

Plaintiff argues that he did not have a cause of action under
RICO until the defendants, as a condition to nodifying the NPDB
report, attenpted to extort his agreenent to pay litigation costs

from Msischia | and to refrain from appearing as an expert

W tness. Thus, he contends, res judi cata does not bar this action.
To state a RRCOclaim plaintiff nmust show (1) conduct (2) of
an enterprise (3) through a pattern (4) of racketeering activity.

Wsdom v. First Mdwest Bank of Poplar Bluff, 167 F.3d 402, 406

(8th Gr. 1999). The pattern elenent requires at | east two acts of
racketeering activity. 1d.; 18 U S.C. 8§ 1961(5). Ml fraud and
wire fraud are anong the predicate acts that can formthe basis of
aRCOclaim 8§ 1961(1). Plaintiff’s anended conplaint identifies
several instances of alleged nmail or wire fraud that occurred

before he filed Msischia |. H s allegation of additional acts

after the disposition of Msisichia | does not alter the fact that

the basis for his racketeering clains existed during the pendency
of that prior case. See Daley at *11 (subsequent actions by
defendants did not create new cause of action because they arose
fromthe sane nucl eus of operative facts as first action).
Plaintiff contends that St. John’s has conceded that his
current law suit does not arise from the sane transaction as

M sischia |. This contention is based on St. John’s action in

state court tolimt its obligation to indemify defendant Del fino,

-15-



pursuant to its separation agreenment with Delfino. St. John’s
indemmification action does not have any bearing on the res
j udi cata anal ysi s.

The Court concludes that plaintiff’'s federal and state clains
inthis action are barred by the doctrine of res judicata.

Statute of Limtations

Cvil R CO actions nust be brought within four years. Agency

Holding Corp. v. Mlley-Duff & Associates, Inc., 483 U S. 143

(1987). This action was filed on August 27, 2004. |In order to be
tinmely, therefore, plaintiff nust establish that the limtations
period did not beginto run until August 27, 2000. The limtations
period begins to run when a plaintiff knows or should have known of

the injury. Rotella v. Wod, 528 U S. 549 (2000). The Suprene

Court has expressly rejected an approach that delays the start of
the limtations period until the plaintiff discovers both the
injury and the pattern of racketeering. 1d.

Plaintiff contends that, under Rotella, the statutory period
does not begin to run until a second racketeering act conpletes the
cause of action. Here, he argues, the second act did not occur
until defendants allegedly attenpted to extort noney and prom ses
from him in 2001 and 2002. Plaintiff’s argunent ignores the
nunmerous predicate acts alleged in his conplaint that occurred

before he filed Msischia 1. Plaintiff argues, wthout

expl anation, that all of the acts of alleged wire or mail fraud
occurring before 2001 constitute a single predicate act. The

Court sees no basis for so finding.
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Plaintiff argues that the four-year statutory period has not
run because he alleges nultiple distinct injuries. However, “non-

i ndependent injuries will not cause a new limtations period to

accrue.” Binghamv. Zolt, 66 F.3d 553, 560 (2nd Cr. 1995). Al
of plaintiff’s alleged injuries — his suspension and di sm ssal, the
m sl eadi ng report to the NPDB, the dissem nation of that report to
third parties, and the alleged attenpt to use the NPDB report to
coerce his cooperation - occurred prior to August 27, 2000.
Defendants’ actions after August 27, 2000, are nore properly
characterized as new predicate acts, rather than new injuries.
Plaintiff’s clainms under RICO are barred by the four-year statute
of limtations.

I n concl usion, the Court holds that plaintiff’s clains agai nst
all defendants are barred by res judicata. Alternatively, the
Court holds that plaintiff’s clains under RICO are tine-barred and
the Court declines to exercise supplenental jurisdiction over
plaintiff's state | aw cl ai ns.

Accordi ngly,

IT IS HEREBY ORDERED that the notion of defendants John
Delfino and St. Louis Oal & Maxillofacial Surgeons, Ltd., to
dismss for failure to state a claim[#27] is granted.

IT I'S FURTHER ORDERED that the notion of defendants John
Farrell, M chael Noble, and Mark Weber to dism ss [#37] is granted.

| T 1S FURTHER ORDERED t hat the notion of defendants St. John's
Mercy Health Care, St. John’s Mercy Health System and St. John’s
Mercy Medi cal Center Foundation to dism ss [#40] is granted.
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| T IS FURTHER ORDERED that plaintiff’s notion to disqualify
counsel [#31] is denied as noot.

IT IS FURTHER ORDERED that the motion of the St. John's
defendants to strike plaintiff’'s response or, in the alternative
for leave to file a sur-reply [#86] is denied as noot.

A separate order of dismssal will be entered this sane date.

el

E/ JACKSQ}&'

UNITED STATES DI'STRI CT JUDGE

Dated this 5th day of August, 2005.



