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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION
Maryanne Olynyk, M.D., Case No. 3:04CV 7249
Plaintiff
V. ORDER

CRA Occupationa Hedlth, Inc., et d.,

Defendants

Pantff brings this suit under the Americans With Disabilities Act (ADA) dleging she was
terminated because of her disability in violation of 42 U.S.C. § 12101, et seq. Plaintiff aso brings a gate
law dam for breach of contract. This court has jurisdiction over plaintiff s ADA dam pursuant to 42
U.S.C. 8§ 12117 and 28 U.S.C. § 1331 and over the state law claim pursuant to 28 U.S.C. § 1367.

Pending are motions for summary judgment from defendants CRA Occupationa Hedth, Inc.
(CRA) and Daimler-Chryder Corp. (DaimlerChryder). For the reasons stated bel ow, both motions shall
be granted.

Background
Between January, 2001, and October, 2002, plaintiff was employed by CRA as a physician at

DamlerChryder’s Toledo, Ohio, plant. Under a medica daffing agreement, CRA provided
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DamlerChryder with occupationa physiciansinduding the plaintiff.

As aplant phydcian, plantiff examined and treated plant employees for work-related injuries and
illnesses. She was not to provide medica servicesfor non-occupationa conditionsexcept inan emergency.
Pantiff occasondly disregarded this restriction and released plant employees from work with non-
occupationa conditions. When DaimlerChryder confronted plantiff about this issue, plantiff became
argumentative with the DamlerChryder officias who ingtructed her to discontinue such activities.

Severa doctors diagnosed plaintiff with bipolar disorder in the late 1980s, and in the mid-1990s,
Dr. John Sawyer updated the diagnoss to depressive disorder. With medication, the disorder does not
subgtantidly limit her ability to function.

Haintiff took medication during her employment withCRA at the DamlerChryder fadlity. Plantiff
disclosed her disorder to CRA offidds duringtheinterview processand to DamlerChryder offiaas shortly
after she began her employment at the Toledo plant.

Inlate September, 2002, plantiff believed that a plant employee had made or was meking threats
agang her after plaintiff refused to impose medicd redtrictions on the employee's ability to perform
assembly linework. The employee was hospitdized. DaimlerChryder deactivated his security badge and
ingructed the hospita to provide notice to plaintiff when the employee was discharged. Plantiff emailed
CRA officdd Tom Burden to report the incident, who then contacted DamlerChrysler to express his
concern. In response, DaimlerChryder officid Tom Maxonmet withplaintiff and ultimately ordered her to
take the day off with pay.

Early the next moming, on October 1, 2002, at 2:43 am., plantff sent an emal (the “Novena

emall”) to Maxon. The emall was personad in nature, and contained religious language and references to
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apas incident with plaintiff’ sdaughter and adiscjockey. Rantiff dso indicated inthe email that she would
say “powerful” prayersfor Maxon.

The content and tone of the Novena email concerned DamlerChryder officids, who forwarded
it to CRA. DaimlerChryder and CRA decided that plaintiff should not report to the plant until the matter
wasresolved. BothDamlerChryder and CRA officids spoke to plaintiff onOctober 2, but she refused to
acknowledge the inappropriateness of the Novena email. A CRA officid asked plantiff if the Novenaemal
could have been aproduct of her bipolar condition. Plaintiff denied the alegation and said she fdt fine.

On October 3, 2002, DaimlerChryder informed CRA that it no longer wanted plaintiff to provide
medicd sarvices at DamlerChryder facilities, effective immediatdy. This request triggered a termination
clause in plaintiff’s contract with CRA.* Burden natified plaintiff of DamlerChryder's decision and her
termination on October 3, 2002. Plaintiff received official notice via overnight mail on October 4, 2002.

Pantiff thereafter contacted the Equal Employment Opportunity Commission(EEOC), whichhad
her complete an intake questionnaire on July 31, 2002. Theregfter, plaintiff filed aforma charge with the
EEOC on September 16, 2003. She subsequently received aright to sue letter.

Discussion

DamlerChryder seeks summary judgment onplantiff’ SADA damonthreegrounds: 1) it was not

plantiff's “employer” as that term is defined under the ADA; 2) plaintiff did not timely file her charge of

discrimingtion with the Equal Employment Opportunity Commisson (EEOC); and 3) plaintiff’'s

1

The contract states in part: “[T]his Agreement is effective only upon receipt by CRA of natification of
acceptance of PHYSICIAN by DamlerChryder Corporation. Should DaimlerChryder Corporation
rescind this acceptance by withdrawing privileges or denying admittance to the facility, this Agreement is
terminated immediately.” (Doc. 41-9 a 2.)



Case 3:04-cv-07249-JGC  Document 60  Filed 06/21/2005 Page 4 of 21

discrimination cdlaim fails on the merits

CRA, arguing that plantiff’sdam is time barred, and in any event, fals on the merits, has dso
moved for summary judgment on plantiff’s ADA dam. CRA additiondly seeks summary judgment on
plaintiff’s breach of contract claim on the basisthat CRA acted pursuant to its contractud rights.

1. Timeliness of Plaintiff’s Filing with the EEOC

Both DamlerChryder and CRA chdlenge the timdiness of plaintiff’s filing of a charge with the
EEOC ontwo grounds: 1) plantiff’ sEEOC filingwas not within the 300-day statutory period; and 2) filing
of the intake questionnaire did not satisfy the statutory requirements of filing a“charge’” with the EEOC .

a. Statutory Period

A charging party isrequired to file acharge of discriminationwiththe EEOC within 300 days after
the dleged unlawful employment practice. 42 U.S.C. § 2000e-5(e)(1). Defendants argue that plaintiff's
filings do not satisfy this requirement. Specifically, defendants contend that both the EEOC questionnaire
filing on July 31, 2003, and the formal charge of discrimination filing on September 16, 2003, fell outsde
the 300-day statutory period. Plantiff argues that the questionnaire filing stisfies dl the requirements of a
timely, formd charge of discrimination.

Defendants contend that the alleged unlawful act took place October 3, 2002, rendering the intake
guestionnaire, evenif it condtituted a“ charge,” time-barred sinceitsfilingtook place 301 days | ater. Plantiff
argues that the limitations period did not begin until she received her officia termination letter on October
4, 2002, 300 days prior to thefiling of the questionnaire.

The limitations period for an employment discrimination daim begins to run “when the employer

makes and communicatesafind decisonto the employee.” EEOC v. United Parcel Serv., Inc.,249F.3d
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557, 561-62 (6th Cir. 2001) (citing Delaware State Coll. v. Ricks, 449 U.S. 250, 258 (1980)). Once
the employee knows or reasonably should know of the employer’ sdecision, the limitations period begins.
EEOC, 249 F.3d at 562.

Inthis case, plantiff received aletter on October 4, 2002, natifying her of her termination. A CRA
representative, however, had informed plaintiff of her termination on October 3, 2002, and told her to
expect officid notice via overnight mail the next day. Plaintiff argues that the conversation on October 3,
only informed her that she was being terminated, and that the actua termination occurred with receipt of
the letter October 4.

| disagree and do not find ameaningful distinction between the conversationon October 3, and the
letter received October 4. The limitations period begins when the employer communicates afina decison
to the employee. The CRA representative oraly conveyed that decisionto plantiff onOctober 3. The letter
received onOctober 4 served as officd confirmation of the termination, but plaintiff reasonably should have
known of the employer’s decision after the conversation October 3. Thus the limitations period began on
that date.

Pantiff argues dternatively that the doctrine of equitable tolling applies. Plaintiff contends that
approximately thirty days prior to her questionnaire filing, an EEOC representative indicated to her that the
limitations period began on the day she received her termination letter.

The 300-day period of limitations for filinga charge withthe EEOC “is subject to waiver, estoppd,
and equitabletolling.” Amini v. Oberlin Coll., 259 F.3d 493, 500 (6th Cir. 2001) (citing Zipesv. Trans
World Airlines, Inc., 455 U.S. 385, 393 (1982)).

Severa courts have held that equitable tolling is appropriate where a late filing is the result of
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misnformationprovided by an EEOC agent. See, e.g., Jenningsv. Am. Postal Wor kersUnion, 672 F.2d
712, 715 (8th Cir. 1982) (dating thet “[a]n uncounsdled plaintiff should not be pendized for the EEOC's
mistake of law.”); Tsai v. Rockefeller Univ., 137 F. Supp. 2d 276, 283 (S.D.N.Y. 2001) (holding that
afirmaive misconduct by the EEOC warranted equitable tolling). The Sixth Circuit, however, has
cautioned repeatedly that equitable tolling relief should be granted sparingly. Amini, 259 F.3d at 500.

To qudify for equitable tolling, plaintiff must prove that she reasonably lacked notice of the filing
requirement. The Sixth Circuit congders the following five factorsin making this determination: 1) lack of
actual notice of the filing requirement; 2) lack of congructive knowledge of the filing requirement; 3)
diligence in pursuing one's rights;, 4) absence of prgudice to the defendant; and 5) the plaintiff’'s
reasonableness in remaining ignorant of the particular legal requirements for filing [her] clam. 1d.

Defendants argue that plaintiff gained congiructive knowledge of the filing requirement when she
consulted with an unnamed Toledo attorney in uly, 2003. See Hamel v. Prudential Ins. Co., 640 F.
Supp. 103, 105 (D. Mass. 1986) (holding that a plaintiff making an equitable tolling clam must show that
she had not retained counsel prior to alatefiling). Plantiff contends that she consulted numerous attorneys
but had not retained counsd prior to July 31, 2003.

The record before me contains aletter dated July 14, 2003, to CRA from an attorney purporting
to represent plaintiff, and a subsequent affidavit fromthe same attorney contradicting the letter’ s assertion.
Based on this evidence, | cannot find that plaintiff was represented by counsdl and that she gained actua
or congructive knowledge of the filing requirement through the representation of counsd.

As to the remaning factors, Paintiff's diligence in pursuing her rights is reflected in the

comprehensve answers she provided on the EEOC questionnaire. | am aso not persuaded that ether
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defendant would be prejudiced by the grant of equitable rdief. Findly, plaintiff acted reasonably in relying
on the representations of an EEOC agent asto the legd requirements of filing her claim.

On these facts, areasonable trier of fact could find that plantiff had not retained counsel and was
thus unaware of thefiling deadline. Accordingly, | find that plaintiff is entitled to equitable talling relief. An
andyss of the meritsof usng anintake questionnaire as a subgtitute for aformal chargeisthus necessary.

b. Intake Questionnaire asa Charge

To establish an EEOC intake questionnaire asavaid charge, plantiff must show two eements.
Firg, plantiff must sstisfy the Title VII requirementsthat a charge be verified and in writing, containing dl
such information as the EEOC requires. 42 U.S.C. 8§ 2000e-5(b). Second, plaintiff must show that the
“circumstances of the case would convince a reasonable person that the charging party manifested her
intent to activate the adminigirative process.” Wilkerson v. Grinnell Corp., 270 F.3d 1314, 1321 (11th
Cir. 2001); see also Williams v. Gen. Elec., 269 F. Supp. 2d 958, 964 (S.D. Ohio 2003).

I. Title VIl Requirements

Theinformation submitted by plaintiff in response to the intake questionnaire is comprehensive.
Pantff exhaudively answered dl of the questions posed, and consequently, the intake questionnaire
contains suffident information to qualify under the EEOC regulations for a valid charge as listed in 29

C.F.R. § 1601.12(a) 2

2

29 C.F.R. 8 1601.12(a) states that each charge should contain the following:
(1) Thefull name, address and telephone number of the person making the charge. . . ;
(2) The full name and address of the person against whom the chargeismade. . . ;
(3) A clear and concise satement of the facts, induding pertinent dates, congtituting the
aleged unlawful employment practices. . . ;
(4) If known, the approximate number of employees of the respondent employer . . . ; and

7
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Title VI, however, dso requiresthat acharge be verified. 42 U.S.C. §2000e-5(b). To be verified,
acharge must be “sworn to or affirmed before a notary public . . . or other personduly authorized by law
to administer oaths and take acknowledgments, or supported by an unsworn declaration in writing under
penalty of perjury.” 29 C.F.R. § 1601.3(a).

Inthis case, at the end of the intake questionnaire plantiff sgned the following declaration: “| certify
that the above istrue to the best of my ahility.” (Doc. 41-11 at 4.) Thissgning did not includeanotarization
of any kind. While unswornstatements may saiify Title V11 verificationrequirementsif givenunder penalty
of perjury, the declarationsgned by plantiff does not contain this necessary language. Therefore, | am not
convinced that the questionnaire filed on July 31, 2003, satisfies the verification requiremen.

ii. Intent to Activate the Act’s Machinery

Fantiff must aso showthat the circumstances of the case would convince areasonable personthat
she manifested her intent to activate the machinery of Title VII by filing the EEOC questionnaire. Bost v.
Fed. Express Corp., 372 F.3d 1233, 1240 (11th Cir. 2004); Williams, 269 F. Supp. 2d at 964. Three
primary factors are considered in this inquiry: 1) communication between plaintiff and the EEOC,; 2)
language on the EEOC questionnaire form itHf; and 3) the EEOC's response to the receipt of the
completed questionnaire. Bost, 372 F.3d at 1240.

Pantiff, rlyingheavily onthe Williamscase, arguesthat submission of the questionnairemanifested
her intent to activate the Act’s machinery. In Williams the EEOC responded to plaintiff’s questionnaire

with aletter dismissng the EEOC action and issuing a Notice of Right to Sue. 269 F. Supp. 2d at 965.

(5) A statement disclosing whether proceedings invaolving the aleged unlavful employment
practi ce have been commenced before a State or loca agency charged and, if so, the date
of such commencement and the name of the agency.

8
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Since the letter did not indicate to plaintiff that he needed to file a charge to preserve theright to sue, the
court held that plaintiff could reasonably assume that no further action was necessary. Id.

Inthis case, however, there is no evidence that the EEOC ingtructed plaintiff inany way about the
questionnaire, including the adequacy of the questionnaire as a charge. To the contrary, the cover letter
accompanying the questionnaire clearly distinguishes the questionnaire from a charge:

Please keep in mind that a charge of employment discrimination must befiled . . . within

300 days of the dleged discrimination. . . . If upon receipt of your questionnaire, the

information provided is sufficient for usto draft your charge, we will do so and mall the

charge to you for your review and signature.
(Doc. 59-3 (emphasis added).)

Plantiff filed her forma charge on September 16, 2003. This indicatesthat plantiff understood the
digtinctionbetweenaquestionnaireand aforma charge and that the questionnaire wasa prdiminary filing.
Bost, 372 F.3d at 1241; Diezv. Minn. Mining & Mfg. Co., 88 F.3d 672, 677 (8th Cir. 1996); Dorn v.
Gen. Motors Corp., 2005 WL 977052, *6 n.7 (6th Cir. Apr. 28, 2005). The EEOC did not natify the
defendants of plaintiff’s charge until after the forma charge had been filed. This suggests that the EEOC
did not consider the questionnaire to be aforma charge. Bost, 372 F.3d at 1241.

Because the circumstances do not indicate plaintiff’ s intent to activate the machinery of Title VII,
dlowing the questionnaireto subdtitute for aformal charge would beimproper. Thus, plaintiff’ SEEOCfiling
was untimdy and summary judgment in favor of both defendants shal be granted asto plaintiff's ADA
daims3

2. “Employer” Under the ADA

3

In view of the possibility of an goped, | address the merits of plaintiff’s daim in the following dictum.

9
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DamlerChryder contendsthat it is not ligble to plaintiff under the ADA becauseit does not satisty
the definition of an “employer” under the statute. Plantiff counters that DaimlerChryder and CRA were
both employers under the statute.

The parties do not dispute that CRA, not DaimlerChryder, was plaintiff’ sdirect employer. While
a direct employment reationship provides the usud basis for ligbility under the ADA, courts have
recognized three doctrines by which a defendant that does not directly employ aplaintiff may nonetheless
be considered an*employer” under the ADA. Swallowsv. Barnes& Noble Book Sores, Inc., 128 F.3d
990, 993 (6th Cir. 1997).*

The Sixth Circuit outlined these three approaches:

In one approach, courts examine whether two entitiesare so interrelated that they may be

considered a“sngle employer” or an*integratedenterprise.” See, e.g., York v. Tennessee

Crushed Stone Assn, 684 F.2d 360 (6thCir.1982). |nanother approach, courts consider

whether one defendant has control over another company’ s employees sufficient to show

that the two companies are acting as a “joint employer” of those employees. See, e.g.,

Carrier Corp. v. NLRB, 768 F.2d 778 (6th Cir.1985); Rivas v. Federacion de

AsociacionesPecuariasdePuertoRico, 929 F.2d 814 (1st Cir.1991). A thirdapproach

examineswhether the person or entity that took the dlegedly illegd employment actionwas

acting as the agent of another company, which may then be hdd lidble as the plantiffs

employer. See, e.g., Deal v. Sate Farm County Mut. Ins. Co. of Texas, 5 F.3d 117

(5th Cir.1993); Fike v. Gold Kist, Inc., 514 F.Supp. 722 (N.D.Ala), aff'd, 664 F.2d

295 (11th Cir.1981).

Id. (footnote omitted).
DamlerChryder contends thet it is not plaintiff’s “employer” under the “single employer” or

“integrated enterprise” doctrine. Under this approach, courts examine four factors: “(1) interrdation of

4

In determining whether DaimlerChryder isan “employer” under the ADA,, it is gppropriate for meto rely
on case law developed inthe ADA, ADEA, Title VII, and |abor relations contexts. Swallows, 128 F.3d
at 992-93 n.2, n.3.

10



Case 3:04-cv-07249-JGC  Document 60 Filed 06/21/2005 Page 11 of 21

operations, i.e., common offices, common record keeping, shared bank accounts and equipment; (2)
common management, common directors and boards; (3) centralized control of labor relations and
personnd; and (4) common ownership and financia control.” Swallows 128 F.3d at 994 (citing York v.
Tennessee Crushed Stone Assn, 684 F.2d 360, 362 (6th Cir. 1982)).

| agreewithDaimlerChryder that, based on the record before me, DaimlerChryder and CRA do
not condtitute asngle employer. DamlerChryder and CRA do not have common offices, record keeping,
bank accounts, or equipment. The entities do not share management or common ownership.

Faintiff, however, has st forth sufficient facts from which a reasonable juror may conclude that
DamlerChryder and CRA acted asa”joint employer” of plaintiff.

A “joint employer” rdaionship exists™ ‘ wheretwo or more employersexert Sgnificant control over
the same employees —where from the evidence it can be shown that they share or co-determine those
matters governing essential terms and conditions of employment .. . ."” Carrier Corp. v. NLRB, 768 F.2d
778, 781 (6th Cir. 1985) (quoting NLRB v. Browning-Ferris Indus. of Pennsylvania, Inc., 691 F.2d
1117, 1124 (3d Cir.1982)); seealso Swallows 128 F.3d at 993 n.4 (citing Browning-Ferris, 691 F.2d
at 1123) (“The basis of the joint employer findingis Smply that one employer while contracting ingood faith
withan otherwiseindependent company, hasretained for itsdlf sufficient control of the terms and conditions
of employment of the employees who are employed by the other employer. Thus, the ‘joint employer’
concept recognizes that the business entities involved are in fact separate but that they share or co-
determine those matters governing the essential terms and conditions of employment.”).

A number of factors are relevant to the determination of whether an entity exercised sufficient

control over employees to condtitute a joint employer: “the supervision of the employees day to day

11
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activities, authority to hire or fire employees, promulgation of work rules and conditions of employment,
work assgnments, and issuance of operating indructions.” G. Heilleman Brewing Co., Inc. v. N.L.R.B.,
879 F.2d 1526, 1531 (7th Cir. 1989) (quoting W.W. Grainger, Inc.v. NLRB, 860 F.2d 244, 247 (7th
Cir. 1988)).

In addition to these consderations, public policy provides further support for the result reached.
Wherean individua is subject to the control of two independent masters, either or both of them should not
be dlowed to use their persona contractual arrangements as a basis for foreclosing recovery to that
individua. Moreover, the protections afforded by legidation, suchasthe ADA and its underlying policies,
are promoted and enhanced by applying a liberal, rather than an overly conservative standard, for
determining the individud’s employer.

In this case, DamlerChryder entered into a contract with CRA to provide medica care to the
Toledo Jeep Assambly Plants in Toledo, Ohio. Performing under that contract, CRA contracted with
plaintiff to serve asafull-time physicianand provide afternoon/evening shift coverage to the Jeep Parkway,
Toledo North, and Stickney Avenue plants. Both CRA and DaimlerChryder, under the terms of plantiff’s
contract, were to provide plantiff with the necessary “support, supplies, equipment, and facilities’ to
perform her job.

DamlerChryder controlled plaintiff’s day-to-day activities as a plant physician. Flantiff’s hours
were set by DamlerChryder’s Plant Medica Director and DaimlerChryder’s Plant Human Resource
Manager. Fantiff wasrequiredtofollowDamlerChryder’ spoliciesand procedures. Shewasreprimanded
by DamlerChryder officasfor occasiondly disregarding the particul ar policy against examiningand treeting

plant employees for non-occupationd injuries and illnesses, except in an emergency.

12
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Pursuant to plaintiff’s contract, moreover, DamlerChryder had the ability to cause plantiff's
termination by “withdrawing [plaintiff’ | privilegesor denying admittanceto the facility.” (Doc. 41-9 at 2.)
DamlerChryder exercised this provison when a DamlerChryder officid informed CRA that it no longer
wanted plaintiff to work at its plant.

In light of thesefacts, the record contains sufficient evidence from which a reasonable juror could
concludethat DaimlerChryder exercised sgnificant control over the plaintiff to bedeemed ajoint employer.
3. Meritsof Plaintiff’s ADA Claim Against Daimler Chrydler

DamlerChryder contends thet it is entitled to summary judgment on plaintiff’s daim because: 1)
plaintiff was not aqudified individud witha disability; and 2) DamlerChryder articulated alegitimate, non-
discriminatory reason for requesting plaintiff’ sremova, and plaintiff cannot show that the proffered reason
was a pretext for discrimination.

a. Prima Facie Case of Discrimination

The ADA prohibitsan employer fromdiscriminating againgt a“ qudified individud witha dissbility”
because of that individud’ sdisability. 42 U.S.C. § 12112(a). A primafadie case of disability discrimination
requiresthe plaintiff to establish that he or she (1) . . . isanindividud with adisability; (2) .. . isotherwise
qudified to perform the job requirements, with or without reasonable accommodations; and (3) . . . was
discharged soldly by reason of hishandicap.” Williams v. London Utility Comm’'n, 375 F.3d 424, 428
(6th Cir. 2004) (citing Cotter v. Ajilon Servs., 287 F.3d 593, 598 (6th Cir. 2002)); see also Gilday v.
Mecosta County, 124 F.3d 760, 762 (6th Cir. 1997).

“Disdhility” is defined to include “aphysicad or mental impairment that substantidly limits one or

more mgjor life activities....” 42 U.S.C. § 12102(2)(A).

13
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The EEOC defines * substantidly limits’ in 29 C.F.R. § 1630.2()) as.

(1) Unable to performamagjor life activity that the average personinthe genera population
can perform; or

(i) Sgnificantly restricted asto the condition, manner or durationunder whichanindividua

can perform a particular mgor life activity as compared to the condition, manner, or

durationunder whichthe average person in the genera population can perform that same

major life activity.

“Mgor life activity” includes “functions such as caring for oneself, performing manua tasks,
walking, seeing, hearing, spesking, breathing, learning, and working.” 29 C.F.R. § 1630.2(i).

In this case, plaintiff dlegesthat she hasamental impairment (i.e,, bipolar disorder or depressive
disorder) that subgtantialy limits one or more mgor life activities. Plaintiff admits, however, that she can
function with medication. In light of this admission, defendant contends thet plaintiff is not disabled.

The Supreme Court has hed that “*if a person is taking measures to correct for, or mitigete, a
physica or menta impairment, the effects of those measures-both positive and negative-must betakeninto
account when judging whether that person is subgtantialy limited in amgor life activity and thus disabled
under the Act.”” E.E.O.C. v. J.H. Routh Packing Co., 246 F.3d 850, 854 -55 (6th Cir. 2001) (quoting
Sutton v. United Air Lines, Inc., 527 U.S. 471, 482 (1999)).

The Court went onto explain, however, that “individuadswho takemedicineto | essenthe symptoms
of animparment so that they can function [may] nevertheless remain subgantialy limited.” Sutton, 527
U.S. at 488; see also J.H. Routh, 246 F.3d at 855 (* Controlling a disability does not necessarily mean
removing a disahility.” Thus, the use or nonuse of a corrective measure does not determine whether an

individud is disabled; rather, that determination depends on whether the limitations anindividud facesare

in fact subgtantialy limiting. Sutton, 527 U.S. at 488.

14
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Faintiff contends that her ability to function with medication is limited when she is under “severe
stress.” (Doc. 46 at 8.) Thus, plaintiff contendsthat her disorder is not entirely controlled by medication.®

In J.H. Routh, the employee at issue was an epileptic who was able to function with medication.
246 F.3d at 851. The employee till suffered from seizures, but was able to predict them and could step
away from hiswork momentarily without causing problems. Id.

Incontrastto J.H. Routh, the severity or frequency of plaintiff’ sinability to functionwithmedication
when under “severe stress’ is unknown. Thus, on the facts before me, plaintiff has not shown that her
bipolar disorder or depressive disorder subgtantidly limits one or more mgjor life activities.

In the dterndive, plaintiff argues that she qudifies as having a disability because DamlerChryder
regarded her as being disabled. Anindividud is regarded as having such an impairment when he or she:

(1) Hasaphysica or menta impairment that does not subgstantidly limit mgjor life activities
but is treated by a covered entity as condtituting such limitation;

(2) Has aphysica or menta impairment that substantialy limitsmagjor life activities only as
aresult of the attitudes of others toward such impairment; or

(3) Has [no physical or menta impairment] but is treeted by a covered entity as having a
subgantidly limiting impairment.

5
Paintiff also submitted anafidavit inwhich she states that, without medication, she cannot perform major
life activities. (Doc. 46-5.) Defendants have moved to strike this affidavit on the grounds that it is
inconsstent with her prior deposition testimony. (Doc. 52, Doc. 53.)

Without ruling on those motions, plaintiff’s testimony asto her ability to performmgjor life activities when
not taking medication is irrdevant to this inquiry. The determination of whether plaintiff is disabled mugt
properly consider the actual redities of plaintiff’ scondition (i.e., that shetakesmedicationwhichseemingly,
for the mgority of the time, controls her disorder) and not infrequent Situations in which her clinicians
intentionaly discontinued or reduced her dosage, presumably for purposes of regulating dosage rates and
amounts.

15
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29 C.F.R. §1630.2; seealso Sutton, 527 U.S. at 489 (“ One may come under the ‘ regarded as' definition
of disability in ether of two ways: (1) whenhisemployer mistakenly believes he has a physicad impairment
that subgtantidly limits one or more mgor life activities; or (2) whenhisemployer mistakenly believes that
an actud nonlimiting impairment subgtantialy limits one or more mgor life activities.”)

Thus, for an employee to fdl within the “regarded as’ category, her employer must “entertain
misperceptions about the individud.” Sutton, 527 U.S. at 489. The purpose of this category isto protect
individuas “rejected from ajob because of the myths, fears and stereotypes associated with disabilities.”
Ross v. Campbell Soup Co., 237 F.3d 701, 708 (6th Cir. 2001) (ating Sutton, 527 U.S. at 489).

Under thisinquiry, evidence of the employer’ sstate of mind that would ordinarily be used to prove
moative or discriminatory intent, induding any evidence that the employer created a pretextua reason for
the employee’ s termination may be relevant. Ross, 237 F.3d at 708.

In this case, plaintiff informed DaimlerChryder officas about the existence of her bipolar disorder
shortly after beginning employment. Plaintiff has adso tedtified that immediately prior to her termination,
DaimlerChryder' s medica Director, Dr. Teresa Bartlett, stated to plaintiff that her bipolar condition was
flaing up and that as a result, she could not be trusted to work with DaimlerChryder patients. Plantiff
contendsthat, at the same time, Dr. Bartlett also stated that plantiff must have been crazy when she drafted
the Novena email.

Based onthis evidence, areasonable juror could find that defendant regarded plaintiff as disabled
under the ADA.

Asto the other lements, DaimlerChryder does not dispute, and the evidence shows, that plaintiff

satiSfiesthe remaningtwo e ementsof adisability discriminationdam. Consequently, plaintiff has produced
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evidence aufficient to establish aprimafacie case of discrimination againg DamlerChryder.
b. Legitimate Non-Discriminatory Reason for Termination

Haintiff has made out a primafacie case of discrimination based on disability. If the plantiff sets
fortha primafacie case, thenthe burden shiftsto the defendant to articul ate alegitimate, non-discriminatory
reason for the termination. Williams 375 F.3d at 428.

Damler Chryder contends that plaintiff was fired because: 1) throughout her employment, plantiff
did not follow ingtructions and procedures, 2) plaintiff sent the Novenaemail and then failed to recognize
the ingppropriateness of the message; and 3) plaintiff’ sbehavior demonstrated unacceptable judgment for
someone in her position of responghility.

| agree that these are legitimate business reasons for terminating plaintiff.

C. Pretext

Once the defendant sets forth a non-discriminatory reason for the termination, the burden shifts
back to the plaintiff to prove that the stated reason was a pretext for unlawful disability discrimination.
Williams 375 F.3d at 428 (ating Martin v. Barnesville Exempted Vill. Sch. Dist. Bd. of Educ., 209
F.3d 931, 934 (6th Cir. 2000)).

A plaintiff may establish pretext by showing that the reason offered by the defendant: 1) hasno
bassin fact; 2) did not actudly motivate the decison to terminate plaintiff, which requires additiona
evidence of discrimingtion, or 3) wasinaufficent to warrant the decison to terminate plantiff, whichusudly
requiresashowing that othersengaged inamilar behavior but did not suffer the same fate. Kocsisv. Multi-
Care Management, Inc., 97 F.3d 876, 883 (6th Cir.1996) (cting Manzer v. Diamond Shamrock

Chems. Co., 29 F.3d 1078, 1084 (6th Cir. 1994)).
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The same evidence that | relied on in determining whether DaimlerChryder regarded plaintiff as
disabled is rdevant here. Rantiff has presented evidence that immediately prior to her termination,
DamlerChryder's medical Director, Dr. Bartlett, stated to plaintiff that her bipolar condition was flaring
up and that as aresult, she could not be trusted to work with DaimlerChryder patients. Dr. Bartlett dso
alegedly commented & thistime that plaintiff must have been crazy when she drafted the Novena email.

On these facts done, a reasonable juror could find that defendant’s proffered reasons did not
actudly motivate its decision to terminate plaintiff. Accordingly, DaimlerChryder’s motion for summary
judgment on the merits of plaintiff’s ADA claim shdl be denied.

4. Meritsof Plaintiff'sADA Claim Against CRA

CRA contends that plaintiff’s claim fails because she was: 1) not a“qudified individua
with adisability” and was never “regarded asdisabled;” and 2) CRA had alegitimate, non-discriminatory
basis for her termination, which plaintiff cannot show is a pretext for discrimination.

a. Prima Facie Case

As gtated previoudy, plaintiff aleges both that she hasa mental impairment (i.e., bipolar disorder

6

Faintiff aso submitted an affidavit from Father Robert J. Wilhelm, Pastor of our Lady of Perpetud Help
Cahoalic Church in Toledo, Ohio. Flantiff contends that the affidavit servesto establish that defendant’s
reasons for plaintiff’s termination were pretextua as Father Wilhdm states. “The emal appears to be a
cordia noteof genuine concernonthe part of Dr. Olynyk for the good hedth, spiritud, physica and mentd,
of Mr. Maxon.” (Doc. 46-4 at 1.) Father Wilhdm continued to explain: “ She seemingly did so in the
context of her rdigious beiefs in a particular practice familiar to Roman Catholics, namely, offering a
Novena, which she accurately describes. .. .” (1d.)

Defendants have moved this court to strike Father Wilhelm's affidavit on the grounds thet it is without
foundation and is improperly speculative. Without ruling on those mations or congdering the affidavit, |
believe plaintiff has sat forth sufficient evidence of pretext to render the issue ajury question.
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or depressive disorder) that substantidly limits one or more major life activities, and inthe dternative, that
she qudifies as having a disability because CRA regarded her as being disabled.

For the reasons stated above, the record does not show that plaintiff’'s bipolar disorder or
depressve disorder subgantidly limits one or more major life activities. Plantiff has, however, raised a
genuine issue as to whether CRA regarded her as being disabled.

Faintiff disclosed her menta impairment during the interview process with CRA. Rlaintiff’s CRA
contact, Tom Burden, testified repeatedly that he believed the Novena email reflected a flare up of
plantiff’s bipolar condition. (Doc. 38 at 33-26, 46.) Plaintiff also produced an email from Burden to Dr.
Bartlett, in which Burden discussed plaintiff’ stermination. Inthe email, Burden admitted tdling plaintiff that
he was very concerned about her “mental hedlth status’ and recommended that “she seek professiond
help.” (Doc. 46-13.)

Based onthis evidence, areasonable juror could find that CRA regarded plaintiff asdisabled under
the ADA.

Asto the other e ements, CRA does not contend that plaintiff fals to satisy the remaining e ements
of adisability discrimination clam. Consequently, plaintiff has produced evidence sufficient to establish a
primafacie case of discrimination againgt CRA.

b. Legitimate Non-Discriminatory Reason

CRA has st forth legitimate business reasons for terminaing plantiff: 1) plantiff’singppropriate
conduct in sending the Novena email; and 2) DamlerChryder’ s revocation of plaintiff’s privileges at the
plant, which triggered a termination clause in plaintiff’ s employment contract.

c. Pretext
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The same evidence that | reied on in determining whether CRA regarded plaintiff as disabled is
relevant when congdering whether CRA’s reasons for her termination are pretext for disability
discrimination. Asprevioudy discussed, the record contains evidencethat Plaintiff' SCRA contact, Burden,
testified repestedly that he believed the Novenaemail reflected a flare up of plaintiff’s bipolar condition.
Additiondly, inanemail to Dr. Bartlett discussing plaintiff’ stermination, Burden admitted tdling plaintiff that
he was very concerned about her “mental hedlth status’ and recommended that “she seek professiond
help.” (Doc. 46-13.)

On these facts, areasonable juror could find that defendant’ s proffered reasons did not actualy
moativateitsdecisonto terminateplantiff. Accordingly, CRA’smotionfor summary judgment onthe merits
of plaintiff’'s ADA dam shal be denied.

5. Breach of Contract Claim Against CRA

CRA dso seeks summary judgment on plaintiff’s clam for breach of contract. CRA argues
plantiff’s clam fails because plaintiff was terminated pursuant to the language of the contract.

The contract between CRA and plantiff provided: “[ T]hisAgreement is effective only upon recei pt
by CRA of natification of acceptance of PHYSICIAN by DamlerChryder Corporation. Should
DaimlerChrysler Corporation rescind this acceptance by withdrawing privileges or denying
admittance to the facility, this Agreement is terminated immediately.” (Doc. 41-9 at 2.) (emphess
added).

Thus, CRA contends, when DaimlerChryder withdrew plaintiff’s privileges a the plant, plantiff's
contract immediately terminated.

Plantiff has not opposed defendant’ s contentions. In the absence of any argument to the contrary,
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CRA’ s moation for summary judgment on plaintiff’s breach of contract clam shal be granted.
Conclusion

Inlight of the foregoing, it is

ORDERED THAT:

1) DaimlerChryder’s mation for summary judgment be, and the same hereby is, granted as to
plantiff’s ADA dam.

2) CRA’smotionfor summary judgment be, and the same hereby is, granted asto plaintiff SADA
clam and gtate law claim for breach of contract.

So ordered.

[s/James G. Carr
James G. Carr

Chief Judge
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