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Cross Petitioners.

REVI EW of a decision of the Court of Appeals. Reversed and

cause remanded.

11 ANN WALSH BRADLEY, J. This nedical nalpractice case
arises out of the death of Adam Phelps at St. Joseph's Hospita
in MIlwaukee on Novenber 24, 1998. At that time, Marlene

Phel ps, and her unborn tw ns, Adam and Kyle, were under the care
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of Dr. WMatthew Lindemann, who was then an unlicensed first-year
medi cal resident. The conplaint alleged, and the circuit court
found in a trial to the court, that Dr. Lindemann negligently
caused Adanmis death. The circuit court then apportioned 80% of
the causal negligence to Dr. Lindemann and 20% to St. Joseph's
hospital. The court of appeals subsequently reversed.?

12 The petitioners, Gegory and Marlene Phelps, et al.
seek review of the decision of the court of appeals. They
contend that the court of appeals erred in holding that (1)
excusabl e neglect warranted granting the defendants' notion to
extend the time wthin which to pay their jury fee thus
preserving their right to a jury trial; and (2) Dr. Lindemann
was subject to the standard of care applicable to "his class.”
Additionally, the petitioners argue that the health care
services review privilege found in Ws. Stat. 8§ 146.38 (1997-98)
does not apply to this case.?

13 Cross-petitioners, Dr . Li ndermann and Physi ci ans
| nsurance Conpany of Wsconsin, Inc., also seek review of the
decision of the court of appeals. The cross-petitioners assert
that the court of appeals erred in narromy construing the term
"health care provider" as it appears in Ws. Stat. § 893.55(4),

so as to exclude Dr. Lindemann from its protection. Accor di ng

! Phelps v. Physicians Ins. Co., 2004 W App 91, 273
Ws. 2d 667, 681 N.W2d 571 (reversing the order for judgnent of
the circuit court for M| waukee County, M chael P. Sullivan,
Judge).

2 Al references to the Wsconsin Statutes are to the 1997-
98 versi on unl ess ot herw se not ed.
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to the cross-petitioners, such a result is contrary to the
| egislative intent and inconsistent with this court's prior case
| aw. 3

14 W conclude that (1) the <cross-petitioners waived
their right to a jury trial by not tinely paying the jury fee,
and the circuit court properly denied their notion to extend
time for paying the fee; (2) Dr. Lindemann should be held to the
standard of care applicable to an unlicensed first-year
resident; (3) the health care services review privilege found in
Ws. Stat. 8§ 146.38 does not apply to this case; and (4) the cap
on noneconom ¢ danmages inposed by Ws. Stat. 8§ 893.55(4)(b) does
not apply to Dr. Lindemann under the facts presented. However
we remand the matter to the circuit court for a determ nation of
whet her Dr. Lindemann was a "borrowed enployee" of St. Joseph's
Hospital and therefore entitled to the cap protection as an
"enpl oyee"  of a health care provider under Ws. St at .

8 893.55(4)(b). Accordingly, we reverse the decision of the

3 The cross-petitioners also maintain that the surviving

children should not have been awarded "loss of society and
conpani onshi p* danages stemmng from their nother's "enotional
distress injuries.” The court of appeals declined to address

this issue on grounds that it was inadequately briefed. Phelps,
273 Ws. 2d 667, 949. We therefore deem it waived and do not
address it here.
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court of appeals and remand to the circuit court for further
proceedi ngs. *
I

15 The relevant facts are not in dispute. Marlene Phel ps
(hereinafter "Marlene") discovered that she was pregnant wth
twns in June 1998. Soon thereafter, she started bleeding and
was successfully treated at St. Joseph's Hospital in M| waukee.
After that episode, she was placed on strict honme bed rest.

16 Mar | ene' s pregnhancy progressed w thout incident until
Cct ober 18, 1998, when another bl eeding episode occurred. She
was admtted to St. Joseph's Hospital and continued her program
of bed rest. Two days later, an ultrasound reveal ed that one of

the twins was a breech presentation (legs first). Based on this

* The issue of whether Dr. Lindemann was a "borrowed
enpl oyee" of St. Joseph's hospital arose twice at the circuit
court |evel. The defendants argued, both in their brief in
opposition to the plaintiffs' notion for declaratory judgnent
and their brief in support of a notion to reconsider, that Dr.
Li ndemann was a "borrowed enployee" and therefore entitled to
the cap protection under Ws. Stat. 8 893.55(4)(b). The circuit
court, however, never explicitly addressed the nerits of the
i ssue.

In its decision, the court of appeals remanded the matter,
expl aining, "The trial court made no findings on that issue. As
noted, we cannot find facts." Phel ps, 273 Ws. 2d 667, 946 n.
10. Like the court of appeals, because we cannot find facts, we
remand to the circuit court the issue of whether Dr. Lindemann
was a "borrowed enployee" of St. Joseph's Hospital. I n doing
so, we are mndful that this may ultimately be dispositive of
our discussion of the cap on noneconom ¢ damages. Neverthel ess,
for conpleteness, we address the applicability of the cap in
Section VI.
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finding, Marlene was deenmed a high-risk patient who required a
c-section for delivery of the tw ns.

17 In the early norning of Novenber 24, 1998, Marlene was
awakened with constant suprapubic pain. The on-call resident,
Dr. Matthew Lindemann, was contacted. Dr. Lindemann was an
unlicensed first-year resident and an enployee of the Mdical
Col l ege of Wsconsin. His primary duty was to assess and report
findings and differential diagnoses to an wupper |evel senior
resident or to the attending obstetrician. He had no authority,
however, to provide primary obstetrical care or perform a c-
section on Marl ene.

18 Dr . Li ndemann  ordered | act at ed ri ngers to be
adm nistered at 2:40 a.m for suspected contractions. They did
not alleviate Marlene's pain. At 3:00 a.m, Dr. Lindemann
reached a differential diagnosis of pubic synphysis pain,
bl adder pain, |abor or placental abruption. Accordi ngly, he
ordered a foley catheter to determne if Marlene had a bl adder
i nfection. The urinalysis returned at 3:50 a.m indicated that
she did not.

19 Due to the continued pain she was experiencing,
Mar |l ene requested at 4:15 a.m that the attending nurse call Dr.
Li ndemann agai n. Fetal heart nonitoring and an ultrasound
established that the twns' heart rates were wthin nornma
ranges. Dr. Lindemann infornmed Marlene that he would take a
picture of the ultrasound so that he could consult an upper

| evel senior resident.
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10 After this exam nation, Dr. Lindemann ordered a potent
narcotic, Denerol, to be admnistered to Marlene at 4:50 a.m
and 5:20 a.m Dr. Lindemann never satisfactorily explained his
wher eabouts between 4:15 a.m and 6:00 a.m However, there is
no evidence that he ever contacted an upper |level senior
resident to discuss Marlene's case.

11 Marlene remained in pain when Dr. Lindenmann exam ned
her again at 6:00 a.m At 6:45 a.m, her husband G egory Phel ps
(hereinafter "Gregory") arrived at the hospital. Mar | ene
informed Gegory that she felt the need to defecate and asked
for assistance to get to the comode. At 7:00 a.m, while
sitting on the commobde, she reached down and felt toes extending
from her.

112 Her husband rushed to the nurses' desk where he found
anot her doctor, who delivered Adam Phel ps (hereinafter "Adani)
at 7:20 a.m Adam was imediately rushed to the neonatal
intensive care unit where resuscitation efforts began. The
efforts proved unsuccessful, and he was pronounced dead at 7:36
a.m Adams death was caused from a conbi nati on of asphyxia due
to cord entrapnent and placental abruption, which inpaired his
oxygen supply.

13 During this tinme, Marlene was rushed from her roomto
the operating room where anesthesia was adm nistered at 7:30
a.m The second twin, Kyle, was delivered at 7:43 a.m
Afterward, the treating physicians questioned Dr. Lindemann

about his decisions, his whereabouts, and his diagnosis. Dr .
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Li ndemann's responses were primarily that he did not know or
remenber.

114 WMarlene, Gegory, and their two children Caroline and
Kyle (collectively, "the Phel pses") subsequently brought suit on
the ground of negligence. On April 14, 2000, they filed an
anended sumons and conplaint, namng Dr. Lindemann and his
i nsurer, Physicians |Insurance Conpany of W sconsi n, I nc.
(collectively, "PIC'). PIC filed an answer on May 30, 2000, and
demanded a trial by jury.

115 On July 10, 2001, the trial court entered a standard
scheduling order, which provided as material to the jury-trial
I ssue: "Jury fees nmust be paid in accordance with Local Rule
#371 on or before 9-1-01 or the jury shall be deemed waived."®
PIC missed this deadline, paying the $72 jury fee by letter
dated Septenber 12, 2001, which was then filed by the clerk of
circuit court on Septenber 13, 2001. PIC did not send a copy of
the late paynent letter to the Phel pses' counsel.

16 Assumng that the jury fee had been paid on tinme, on
Septenber 11, 2002, counsel for the Phelpses and PIC filed with
the trial court a "stipulation to anend scheduling order,"
whi ch, anong other things, set a "12 person Jury Trial" for
Decenber 4, 2002. They later filed their respective proposed

jury verdicts and proposed jury instructions with the court.

® Uppercasing omitted; bolding in original; underlined date
handw i tten.
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117 Two days before the scheduled jury trial, t he
Phel pses’ | awer contacted the court, having discovered that the
jury fee was paid late in violation of the scheduling order and
| ocal rule. He argued that such action, coupled wth PICs
failure to notify himof the late paynent, resulted in a waiver
of the right to a jury trial. In a tel ephone conference the
next day, the trial court judge agreed, concluding that PIC had

waived its right to a jury trial. The court explained:

This is a highly-conplicated matter. | haven't been
able to concentrate on anything else because of this
i ssue now this afternoon, but that is neither here nor
t here. That is an aside, but the point of the matter
is it's very clear in the scheduling order that if you
don't pay the jury fee tinely[,] which | did not know
until now, the jury is waived. Gentlenen, the jury is
waived. |I'll see you tonorrow norning. W are trying
this case to the court.

118 On Decenber 4, 2002, the day of trial, counsel for PIC
nmoved the circuit court to enlarge, nunc pro tunc, the tinme for
them to pay the jury fee. In support of this request, counsel
offered the testinmony of Attorney Donald Peterson, whose firm
was previously responsible for PIC s representation. Att or ney
Pet erson expl ained that he becanme ill wth kidney cancer in late
August 2001, continued to do some work, but "stopped going into
the office." He indicated that the file was shuffled between
hi m and another attorney and that, as a result, the jury fee was
not tinely paid.

119 Despite this proffered argunent of excusable neglect,
the circuit court denied defense counsel's notion to enlarge the

time and ordered the case to be tried to the court. The circuit
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court noted the conplexity of the case and observed that there
were several pending notions in |imne. It appeared concerned
that the case may not be able to be tried in the allotted tine,

requiring further delay. The court stated:

VWll, you know, | suppose the argunent goes that |
could extend the tinme for the jury and | guess that is
the argunent that is nade, but there is [sic] a huge
nunber of issues in this case, okay, and a lot of
i ssues about what evidence ought to be before the
trier of fact and what won't go before the trier of
fact, many of which, the mpjority of which, as a
matter of fact, have been raised by the defense and
Dr . Li ndemann which have conplicated this case
tremendously, and in nmy opinion, it's not a suitable
place for ne to exercise ny discretion for those
reasons. That is largely it. It's a situation of the
defense's making my position. This is a time of year
it's going to be very difficult to get this case in as
it is before the Christmas break and, you know, given
the conplications that have cone up in the case

because of clainms of - requests by the defense for
nmotions in limne, requests by the plaintiffs for
nmotions in limne, additional discovery and all of

this, these are things the court can handle in a court
trial a lot nore sinply and keep the case noving so we
get these parties their day in court, and |I - sorry,
but we are going to try this case to the court, folks.

20 During the course of the eight-day trial, the circuit
court ordered the production of a letter from Dr. Dennis
Wrthington, the chairman of the Section of Mternal Fetal
Medicine at St. Joseph's Hospital, to Dr. Dw ght Cruikshank, the
chai rman of the Departnent of Cbstetrics and Gynecology at the
Medi cal Col |l ege of W sconsin. In the letter, Dr. Wbrthington
conplained that Dr. Lindemann had "failed in a nunber of areas”

in connection with his treatnent of Marl ene.
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21 At the conpletion of trial, the circuit court found
that Dr. Lindemann negligently caused Adam s death. In its
decision, the circuit court determned Dr. Lindemann to be
causally negligent in his care and treatnment under both the
standard of care applicable to a first-year resident and the
standard of care of a physician treating an obstetrical patient.
It then apportioned 80% of the causal negligence to Dr.
Li ndemann and 20% to St. Joseph's Hospital. Gegory and Marl ene
were awarded $901, 015, while their children Caroline and Kyle
Phel ps were each awarded $45,000.° PIC appeal ed.

22 The court of appeals reversed and remanded for a jury
trial, concluding that the circuit court had failed to apply the
proper analysis with regard to the |late paynent of the jury fee,
and that the defense counsel's late paynent was caused by

excusabl e negl ect. Phel ps v. Physicians Ins. Co., 2004 W App

91, 9112-13, 273 Ws. 2d 667, 681 N W2d 571. The court of
appeals also held that as a first-year resident, Dr. Lindenmann
was not a l|icensed physician and should have been held to the
standard of care "applicable to his class.” 1d., 125.

23 In addressing Dr. Wrthington's letter concerning Dr.
Li ndemann's care of Marlene, the court of appeals determ ned
that Dr. Lindemann was a "health care provider" for purposes of

Ws. Stat. 8 146.38 and set forth factual inquiries to be nmade

® W do not address whether these damages are affected by
our recent decisions in Pierce v. Physicians |nsurance Co. of
Wsconsin, Inc., 2005 W 14, 278 Ws. 2d 82, 692 N W2d 558, and
Maurin v. Hall, 2004 W 129, 276 Ws. 2d 18, 688 N W2d 655.
Such issues were not briefed or argued by the parties.

10
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on remand for determning the applicability of the privilege.
Id., 1136, 40. Finally, the court of appeals ruled that the cap
on noneconom ¢ damages inposed by Ws. Stat. 8§ 893.55(4)(b) did
not apply to Dr. Lindemann. Id., 947. Both the Phel pses and
PIC petitioned this court for review

[

24 This case presents us with several issues. Initially,
we mnust determ ne whether PIC waived its right to a jury trial
by failing to tinely pay the jury fee, and if so, whether the
circuit court properly exercised its discretion when it denied

PICs request to enlarge the time on the basis of excusable

neglect. The decision to forgive |late paynent of a jury fee is
within the circuit court's discretion. Chitwood v. A.O Smth
Harvestore Prods., Inc., 170 Ws. 2d 622, 628, 489 N W2d 697

(Ct. App. 1992). Accordingly, we review the decision of the
circuit court to determne if it erroneously exercised its
di scretion.

25 Additionally, we nust address the proper standard of
care for Dr. Lindemann, a then wunlicensed first-year nedical
resi dent. This presents a question of law subject to

i ndependent appellate review. See Taft v. Derricks, 2000 W App

103, 910, 235 Ws. 2d 22, 613 N W2d 190. Finally, we nust
resolve the applicability of two statutes to this case: t he
health care services review privilege found in Ws. Stat.
8 146.38, and the cap on noneconom c damages inposed by Ws.
Stat. 8§ 893.55(4)(b). The interpretation and application of
these statutes also present questions of |aw subject to

11
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i ndependent appellate review Dunn County v. Judy K., 2002 W

87, 113, 254 Ws. 2d 383, 647 N.W2d 799 (citing Waukesha County

v. Steven H., 2000 W 28, 16, 233 Ws. 2d 344, 607 N. W2d 607).

11

126 We turn first to the issue of whether PIC waived its
right to a jury trial by failing to tinely pay the jury fee,
and, if so, whether the circuit court properly exercised its
di scretion when it denied PICs notion to enlarge the tinme on
the basis of excusabl e neglect. PIC submts that the answer to
both of these questions is "no." It maintains that |ate paynent
of a jury fee is not a basis for finding waiver of the right to
trial by jury. Additionally, it asserts that the circuit court
erroneously exercised its discretion by denying its notion to
extend the time for paying the jury fee. As such, PIC asks that
we uphold the decision of the court of appeals to reverse and
remand for a new jury trial

127 The Phel pses counter that PIC waived its right to a
jury trial by failing to tinmely pay the jury fee as required by
the scheduling order and local rule. They also contend that the
court of appeals erred in finding excusable neglect that
warranted granting PIC s request the norning of trial to enlarge
the time to pay the jury fee. According to the Phel pses, the
evidence in the record supports affirmng the decision of the
circuit court to waive the jury trial and proceed with a bench
trial instead.

128 Article |, Section 5 of the Wsconsin Constitution
provides that "the right of trial by jury shall remain

12
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inviolate."’” However, that sanme section nakes clear that "a jury
may be waived by the parties in all <cases in the nmanner
prescribed by law." Ws. Const. art. |, § 5. W sconsin Stat.
88 805.01(3) and 814.61 are but two exanples of how waiver may
be effectuated. Wsconsin Stat. 8§ 805.01(3) provides:

Wi ver . The failure of a party to demand in
accordance with sub. (2) a trial in the node to which
entitled constitutes a waiver of trial in such node
The right to trial by jury is also waived if the
parties or their attorneys of record, by witten
stipulation filed wth the court or by an oral
stipulation made in open court and entered in the
record, consent to trial by the court sitting wthout
a jury. A demand for trial by jury nmade as herein
provided may not be withdrawn w thout the consent of
the parties.

129 Meanwhile, Ws. Stat. 8§ 814.61(4), the provision nore

relevant to this case, states:

Jury fee. For a jury in all civil actions . . . a
nonr ef undabl e fee of $6 per juror demanded to hear the
case to be paid by the party demanding a jury within
the time permtted to demand a jury trial. If the
jury fee is not paid, no jury nmay be called in the
action, and the action may be tried to the court
wi thout a jury.

(Enmphasi s added.)

30 From the |anguage of Ws. Stat. 8§ 814.61(4), it is
evident that the failure to pay a jury fee is a basis for

finding waiver of the right to trial by jury. Because the venue

" The right of trial by jury is also codified by Ws. Stat.
§ 805.01. It reads: "The right of trial by jury as declared in
article |, section 5 of the constitution or as given by a
statute and the right of trial by the court shall be preserved
to the parties inviolate."

13
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of this case is MIwaukee County, the tinme permtted to pay the
jury fee is dictated by the court's scheduling order and |oca
court rules. Here, paragraph 9 of the court's scheduling order
provides that "[j]Jury fees nust be paid in accordance wth Local
Rule #371 on or before 9-1-01 or the jury shall be deened
wai ved. " M | waukee County Circuit Court Local Rule 371 states
that if a party requesting a jury fails to tinely pay the fee
"[1]t shall constitute a waiver of the right of jury trial and
consent by all parties to a trial to the court sitting wthout a
jury.”

131 This court has previously recognized that a reasonabl e
jury fee does not violate the right of trial by jury as

guaranteed by the Wsconsin Constitution. State v. Gaf, 72

Ws. 2d 179, 185, 240 N.wW2d 387 (1976). In Gaf, we confronted
the issue in the context of a civil traffic forfeiture action.
W noted that, "[j]Jury fees have been rather uniformy found to
be conpatible with a right to a jury trial." 1d. (citing Annot.
32 A L.R 865). Furthernmore, we quoted the follow ng |anguage

as providing a rationale for such fees:

"The Constitution does not guarantee to the citizen
the right to litigate wthout expense, but sinply
protects him from inposition of such terns as
unreasonably and injuriously interfere with his right
to a renmedy in the |aw, or inpede the due
adm ni stration of justice."

Id. (quoting Adans . Corri ston, 7 Mnn. 456 (1862)).

Accordingly, we held that "prepaynent of jury fees and other

costs as a condition for a jury trial . . . was not a violation

14



No. 2003AP580

of the Wsconsin Constitution's preservation of the right to a
jury trial." [Id. at 188.

132 Any further concern PIC may have regarding the timng
requi rement of the jury fee is foreclosed by the case of State

ex rel. Prentice v. County Court, 70 Ws. 2d 230, 234 N.W2d 283

(1975). There, a notorist filed her demand for a jury trial
with paynment of jury fee one day outside the applicable
tinmetable. As a result, the court set the matter for bench
trial. The notorist argued, anong other things, that denial of
a jury trial deprived her of a basic constitutional right. This
court disagreed, reasoning that "while a defendant has a right
to trial by jury in a civil case, he has no vested right under
art. I, sec. 5 to the manner or time in which that right may be
exercised or waived, since these are nerely procedural matters
to be determned by Ilaw" Ild. at 240. This holding is
di spositive in the present case, resulting in waiver of PICs
right to a jury trial.

133 Thus, the relevant question beconmes whether the
circuit court properly exercised its discretion when it denied
PICs notion to enlarge the time on the basis of excusable
negl ect. We have descri bed excusable neglect as "'that negl ect
whi ch m ght have been the act of a reasonably prudent person
under the sane circunstances.' It is 'not synonynous wth

negl ect, carelessness or inattentiveness.'" Hedt cke v. Sentry

Ins. Co., 109 Ws. 2d 461, 468, 326 N.W2d 727 (1982) (quoting
Gese v. Gese, 43 Ws. 2d 456, 461, 168 N.W2d 832 (1969)).

When anal yzing this standard, we may undertake our own review of

15
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the record to determne whether it "provide[s] support for the
circuit court's decision.” 1d. at 471.

134 In the present case, the circuit court admttedly did
not apply the excusable neglect standard when confronted wth
PICs request the day of trial for an enlargenent of tine.
Instead, it recognized that there were "a |lot of issues about
what evidence ought to be before the trier of fact and what
won't go before the trier of fact.” The court observed that
"the majority of [the issues]" were "raised by the defense and
Dr. Li ndemann whi ch have conplicated this case
tremendously . . . ."8 The court appeared concerned about
getting the "parties their day in court”™ and not having to
reschedule the case.?® It noted that because of the many
conplications raised, including notions in limne by both sides
together with a request for additional discovery, that it would
be difficult, even as a trial to the court, to get this case

conpleted in the allotted tine.

8 In its opinion, the court of appeals cautioned that the

fact a case mght be easier to resolve without a jury trial does
not trunmp the constitutional guarantee to one. Phel ps, 273
Ws. 2d 667, Y14 (citing Fabrikant v. Bache & Co., 609 F.2d 411,
419-432 (9th Cr. 1979) (there is no conplexity-exception to the
Seventh Anendnent to the United States Constitution), cert.
denied sub nom) Al t hough we are mndful of this concern, we
conclude that there is sufficient evidence to sustain the
circuit court's ruling.

® The record indicates that the case was initially schedul ed
for trial on Septenber 16, 2002. Subsequently, it was
reschedul ed for trial on Decenber 4, 2002.

16
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135 Although the circuit court did not apply the proper
| egal standard, we are satisfied that the record supports its
decision to deny PICs request for a notion to enlarge tine.
The reason for this largely stems from PICs actions, or |ack
thereof, after mailing in its |late paynent. At that tinme, PIC
had the option to be forthright, notify the circuit court and
opposi ng counsel about the problem and nove for an enl argenent
of time to pay the jury fee. It chose none of these options
| ndeed, 15 nonths passed by before the issue was raised. Even
then, it was not raised by PIC but rather by opposing counsel.
W view these facts as fatal to PIC s claim

136 On this matter, Hedtcke is instructive. There, this
court made clear that, "an enlargenent of tine will be allowed
after the time has run only when the initial failure to do the

act was the result of excusable neglect and there has been no

i nexcusable delay in noving for enlargenent.” Hedt cke, 109
Ws. 2d at 469-70 n.3 (enphasis added). Al t hough Attorney
Peterson's illness may have accounted for the initial failure to

pay the fee,' it cannot justify the subsequent delay in noving

for an enlargenent of tine. See also MIlis v. Raye, 16

1 The Phelpses dispute this, noting that a review of
Attorney Peterson's work-related activities in the summer and

fall of 2001 reveals that he attended the deposition of
Marl ene's treating obstetrician the day after the jury fee was
due. In support of this argunent, the Phelpses filed a notion

to supplenent the record with a series of correspondence
purporting to answer whether Attorney Peterson was indeed in the
office on the dates that he cl ained. Because we do not resolve
the first issue on this basis, we now deny that notion
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Ws. 2d 79, 83, 113 N.W2d 820 (1962) (counsel's failure to nove
for an enlargenment of tinme until 14 weeks after a deadline
passed is not excusable neglect). As a result, we uphold the
circuit court's decision to deny PIC s notion for enlargenent of
tine.
|V

137 The next issue we nust address is the proper standard
of ~care for Dr. Li ndemann, a then unlicensed first-year
resi dent. PIC maintains that Dr. Lindemann should have been
held to the standard of care applicable to an unlicensed first-
year resident. The Phel pses, on the other hand, assert that the
standard of care should be that of an average, fully 1licensed
physi ci an who provi des obstetrical care.

138 A leading case in Wsconsin regarding the standard of

care for physicians is Johnson v. Agoncillo, 183 Ws. 2d 143,

515 NNW2d 508 (C. App. 1994). There, Dr. Agoncillo, a famly
practitioner with a general nedical practice, undertook to treat
a high-risk obstetrical patient. The child was born early and
suffered conplications stemmng from his prematurity. The
Johnsons alleged that Dr. Agoncillo was negligent because he did
not fulfill the standard of care applicable to physicians who
speci ali ze in treating hi gh-ri sk obstetri cal patients.
Accordingly, they argued that the circuit court erred by not
instructing the jury that Dr. Agoncillo should be held to the
standard of care applicable to those specialists.

139 The court of appeals rejected the Johnsons' claim I n
doing so, it explained that the fact "that Dr. Agoncillo chose
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to care for and treat Ms. Johnson during her high-risk pregnancy
did not transform his 'class' of physician to that of those who
treat high-risk obstetrical patients." Ild. at 152. As a
result, the court of appeals concluded that Dr. Agoncillo "was
and he remained a general famly practitioner who treated
obstetrical patients and, as instructed by the trial court, he
was thus 'required to use the degree of care, skill, and
judgnment which is wusually exercised in the sanme or simlar
circunmstances' by the average physician in that class.” 1d.

40 The pattern jury instructions on nedical negligence
reflect the two conpeting standards of care at issue in Johnson:
one for general physicians and one for specialists. Ws JI—

Cvil 1023 provides in relevant part:

In (treating) (diagnosing) (plaintiff)'s (injuries)
(condition), (doctor) was required to use the degree
of care, skill, and judgnment which reasonabl e (doctors
who are in the general practice) [or] (specialists who
practice the specialty which (doctor) practices) would
exercise in the sane or simlar circunstances, having
due regard for the state of nedical science at the
time (plaintiff) was (treated) (diagnosed). A doct or
who fails to conform to this standard is negligent.
The burden is on (plaintiff) to prove that (doctor)
was negl i gent.

41 The problem of course, with Johnson and Ws JI—€i vi

1023 is that both ignore the unique status of an wunlicensed

1

first-year resident.! As an unlicensed first-year resident, Dr.

1 Al'though they are graduates of nedical school, first-year
residents are unlicensed to practice nedicine. The reason for
this is that Ws. Stat. 8 448.05(2) requires an additional
"postgraduate training of 12 nonths" before issuance of a
i cense.
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Li ndemann's authority was |imted. Al though he could refer to
himself as an "M D.," his freedom of action was nore restricted
than that of a licensed physician. | ndeed, the circuit court
found that Dr. Lindemann "had no authority or privileges to
provide primary obstetrical care," and "was not supposed to act
as the primary attending physician." Rat her, "[h]is primry
duty was to assess and report findings and differentia
di agnoses to an upper level senior resident or to the attending
obstetrician."

42 This court has not previously addressed the peculiar
status of wunlicensed first-year residents in the context of
medi cal mal practi ce. Only a few states have addressed the
guestion of whether first-year residents should be held to the
sane standard of care as |icensed physicians, and the results

appear sonewhat m xed. Conpare, e.g., Rush v. Akron Gen. Hosp.

171 N.E.2d 378, 381 (Chio C. App. 1957) ("[what is required in
the case of an [unlicensed] intern is that he shall possess such
skill and use such care and diligence in the handling of
energency cases as capable nedical college graduates serving
hospital s as i nterns ordinarily possess under simlar

circunstances . . . .") with Centman v. Cobb, 581 N E. 2d 1286,

1288 (Ind. C. App. 1991) ("[wle conclude that such [a first-
year resident] is a practitioner of nedicine required to
exercise the sanme standard of skill as a physician wth an
unlimted license to practice nedicine.").

143 Answering this question now, we determne that
physicians like Dr. Lindemann should be held to the standard of
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care applicable to an unlicensed first-year resident based on
the unique restrictions described above.'? Al t hough we
anticipate this new standard of care to be lower than that of an
average |icensed physician in sone cases, we do not expect that
it wll becone a grant of i1munity. After all, unlicensed
first-year residents are graduates of a nedical school who
provi de sophisticated health care services appropriate to their
"in training" status. Therefore, wunlicensed residents could
still be found negligent if, for exanple, they undertook to
treat outside the scope of their authority and expertise, or
they failed to consult with soneone nore skilled and experienced
when the standard of care required it.

44 In the present case, the circuit court found Dr.
Li ndemann to be causally negligent under both standards of care.
That is, it found him to be negligent under the standard
applicable to a first-year resident as well as wunder the
standard applicable to an average physician treating an
obstetrical patient.'® The circuit court then apportioned 80% of
the causal negligence to Dr. Lindemann and 20% to St. Joseph's

Hospi tal . The court of appeals questioned this conclusion,

12 Thus, our decision should not be read as an open
invitation to further nuance the basic classifications of
general practitioner and specialist. Al t hough we establish a
separate standard for an unlicensed physician, we do not intend
separate standards for licensed "in training" physicians.

13 Contrary to the assertion of PIC, there was an effort

made to prove that Dr. Lindemann net the | ower standard of care.
| ndeed, PIC s own experts, Drs. Broekhuizen and O ark, addressed
the matter.
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noting that the percentages of conparative negligence allocated
to Dr. Lindemann and St. Joseph's presunmably nmay be influenced
by a change in the standards by which their relative conduct was
measured. Phel ps, 273 Ws. 2d 667, 123.

45 The apportionnment of conparative negligence is a

matter left to the trier of fact. Voight v. Riesterer, 187

Ws. 2d 459, 467, 523 N wW2d 133 (Ct. App. 1994). Where nore
than one reasonable inference can be drawn from the evidence,
appellate courts wll accept the inference drawn by the trier of

fact. ld. (citing Brain v. Mnn, 129 Ws. 2d 447, 452, 385

N.W2d 227 (C. App. 1986)). Appellate courts will sustain the
apportionnment of conparative negligence unless the circuit
court's determnation was clearly erroneous. Id. (citing Ws.
Stat. § 805.17(2)). Exam ning the record in the present case,
we are satisfied that the circuit court's exercise of discretion
was not clearly erroneous.

146 Here, the circuit court's factual findings and
conclusions of law specifically delineate the ways in which Dr.
Li ndemann vi ol ated both standards of care.!® From these findings
and conclusions energe two primary faults that are equally
applicable to wunlicensed first-year residents and average
physi cians treating an obstetrical patient: (1) the failure to
consult wth another physician, whether an upper |evel resident

or an attending obstetrician; and (2) the failure to nobve

4 To the extent the circuit court erred in applying the
standard of care applicable to an average physician treating an
obstetrical patient, we deemthat error harm ess.
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Marl ene to the Labor and Delivery section of the hospital. The

court's decision states in relevant part:

At 4:15 a.m "The standard of care applicable to
a first year resident and the standard determ ned
by this court in its letter decision [of an
aver age physi ci an treating an obstetrica
patient], required the patient to be noved to
Labor and Delivery and the attendi ng physician or
the staff physician to be contacted to assess the
patient."

e« At 6:00 a.m, "The standard of care required Dr.
Lindemann to notify an upper | evel seni or
resident or the attending obstetrician and nove
Mar |l ene Phel ps to the Labor and Delivery section
for closer nonitoring by Ilabor and delivery
nurses and the staff or attending obstetrician.”

» That the defendant, Dr. Matthew Lindemann was
negligent in his care and treatnent of Marlene
Phel ps and Adam Phel ps under both the standard of
care applicable to a first year resident and the
standard determined to be applicable by this
court in its decision dated Novenber 27, 2002.

147 Thus, as applied to the facts of this case, the
conpeting standards of care were not as disparate as the court
of appeals surmsed. A review of the record indicates that the
circuit court found Dr. Lindemann negligent under either
standard, and that his negligent conduct was essentially the
sarne: (1) the failure to consult wth another physician; and
(2) the failure to nove Marlene to the Labor and Delivery
section of the hospital. G ven these findings, we are not
persuaded that the percentages of conparative negligence
allocated to Dr. Lindemann for his actions and St. Joseph's

Hospital for the inplenmentation of its residency program would
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be influenced by a change in the standards by which their
relative conduct was neasured. Accordi ngly, we conclude that
the circuit court's exercise of discretion was not clearly
erroneous.

\Y

148 We turn next to the applicability of the health care
services review privilege found in Ws. Stat. § 146. 38. Thi s
issue stens from a letter witten by Dr. Wrthington to Dr.
Crui kshank regarding Dr. Lindemann's actions on Novenber 24,
1998. In the letter, Dr. Wrthington conplained that Dr.
Li ndemann had "failed in a nunber of areas,” which he specified,
in connection with his treatnent of Marlene. PIC clains that
the letter was protected from di sclosure by Ws. Stat. § 146. 38.
The Phel pses, by contrast, argue that the privilege does not
apply.

149 Wsconsin Stat. 8§ 146.38(1m provides, with exceptions
not material here, that "[n]o person who participates in the
review or evaluation of the services of health care providers

may di sclose any information acquired in connection wth
such review or evaluation." Ws. Stat. § 146.38(2) addresses
several distinct categories of materials created by the statute

and the applicability of the privilege to each one:

Al or gani zati ons or eval uators revi ewi ng or
eval uating the services of health care providers shal

keep a record of their investigations, inquiries,
proceedi ngs and concl usi ons. No such record may be
rel eased to any person under s. 804.10(4) or otherw se
except as provided in sub. (3). No such record may be
used in any civil action for personal injuries against
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the health care provider or facility; however,
i nformati on, docunments or records presented during the
review or evaluation may not be construed as imune
from di scovery under s. 804.10(4) or use in any civil
action nerely because they were so presented. Any
person who testifies during or participates in the
review or evaluation may testify in any civil action
as to matters within his or her know edge, but may not
testify as to information obtained through his or her
participation in the review or evaluation, nor as to
any concl usion of such review or eval uati on.

150 The purpose of the health care services privilege is
to ""protect the confidentiality of the peer review process, in
the hope that confidentiality would encourage free and open
di scussi on, anong physicians know edgeable in an area, of the
quality of treatnent rendered by other physicians.'" Br aver man

v. Colunbia Hospital, Inc., 2001 W App 106, 914, 244

Ws. 2d 98, 629 N W2d 66 (quoting State ex rel. Good Samaritan

v. Moroney, 123 Ws. 2d 89, 98, 365 N.W2d 887 (Ct. App. 1985)).

The peer review contenplated by the statute is designed to aid
physicians on the hospital staff in maintaining and inproving
the quality of their work. Id. (citing Mroney, 123 Ws. 2d at
98) .

151 In analyzing this issue, the first question posed is
whet her Dr. Lindemann is a "health care provider," so that Dr.
Wrthington's letter mght qualify as a "review or evaluation”
of Dr. Lindemann's "services" in connection with treatnent of
Mar | ene. The term "health care provider" is not defined in the
statute for the health care services review privil ege. However,
by virtue of 8 146.38(1)(b), it "includes an anbul ance service

provider, as defined in s. 146.50(1)(c), an energency nedical
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t echni ci an, as defined in s. 146.50(1) (e), and a first
responder, as defined in s. 146.50(1)(hm." Significantly, none
of these three categories wuld qualify as "health care
provi ders” under the nore limted definition found in Ws. Stat.
ch. 655, which governs nedical nmalpractice clainms against health
care providers.®®

152 Although it appears that the definition of "health
care provider" under Ws. Stat. 8 146.38(1m is nore expansive
than the definition of "health care provider"” under Ws. Stat
ch. 655, we need not definitely resolve the question. | nst ead,
we determne that even if Dr. Lindemann is a "health care
provider" under Ws. Stat. § 146.38(1m, the peer review
privilege here does not apply because the letter was not part of
t he peer review eval uation process.

153 The parties dispute whether the information in Dr.
Wrthington's letter was "acquired in connection wth such
review or evaluation.” In addressing this matter, we note that
the party asserting the health care services review privilege
bears the burden of establishing two conditions. First, the
i nvestigation nust be part of a program organi zed and operated

to inprove the quality of health care at the hospital. Mal | on

15 Wsconsin Stat. §§ 655.001(8) and 655.002(1)(a) together

define "health care provider," as relevant here, as "[a]
physi ci an. " As we have seen, a "physician" is, as relevant
here, "a medical . . . physician |licensed under ch. 448." Ws.
Stat. 8§ 655.001(10m. Because Dr. Lindemann was not yet

licensed when he treated Marlene, he was not a "health care
provi der” under Ws. Stat. ch. 655.
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v. Canpbell, 178 Ws. 2d 278, 287, 504 N W2d 357 (Ct. App.

1993). Second, the person conducting the investigation nust be
acting on behalf of, or as part of a group wth relatively
const ant menber shi p, of ficers, a purpose and a set of
regulations. Id.

154 We conclude that PIC cannot neet its burden. Her e,
the testinony of Patricia Kaldor, the vice-president in charge
of patient services at St. Joseph's Hospital, established that
any investigation conducted of Dr. Lindemann was initiated by
the hospital. Moreover, Dr. Worthington confirmed that the
hospital's peer review commttee was not convened to review Dr.
Li ndemann's  case. *° Thus, we are satisfied that the
investigation of Dr. Lindemann was initiated to report a problem
to Dr. Crui kshank, the supervisor of the residency program in
whi ch Dr. Lindemann was enrolled, and not to inprove the quality
of health care at the hospital. Accordingly, we determ ne that
Ws. Stat. 8§ 146.38 does not apply to this case.

VI

155 Finally, we consider the applicability of the cap on
noneconom ¢ damages inposed by Ws. Stat. 8§ 893.55(4)(b). PI C
argues that the damage limtations provided in Ws. Stat.
8§ 893.55(4) apply to wunlicensed first-year nedical residents.

Meanwhi |l e, the Phel pses contend that the damage limtations do

8 This fact is significant as Ws. Stat. § 146.38 is
generally referred to as the "peer review' statute.
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not apply to unlicensed first-year residents who are not covered
by Ws. Stat. ch. 655.

156 Wsconsin Stat. 8 893.55 has two parts. Subsecti ons
(1)-(3) set forth the statutes of limtations for actions to
recover danmages for injury arising from treatnent by a health

care provider

(1) Except as provided by subs. (2) and (3), an action
to recover damages for injury arising from any
treatment or operation perforned by, or from any
om ssion by, a person who is a health care provider,
regardl ess of the theory on which the action is based,
shall be commenced within the |later of:

(a) Three years fromthe date of the injury, or

(b) One year from the date the injury was discovered
or, in the exercise of reasonable diligence should
have been di scovered, except that an action nay not be
commenced under this paragraph nore than 5 years from
the date of the act or om ssion.

(2) If a health care provider conceals from a patient
a prior act or omssion of the provider which has
resulted in injury to the patient, an action shall be
commenced within one year from the date the patient
di scovers the concealnent or, in the exercise of
reasonable diligence, should have discovered the
concealment or within the tinme limtation provided by
sub. (1), whichever is later.

(3) Wien a foreign object which has no therapeutic or
di agnostic purpose or effect has been left in a
patient's body, an action shall be comenced wthin
one year after the patient is aware or, in the
exerci se of reasonable care, should have been aware of
the presence of the object or within the tine provided
by sub. (1), whichever is later.

(Enmphasi s added.)
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157 Subsections (4)-(5), by contrast, set forth

procedure for inplenmenting the noneconom c danage cap in

St at .

ch. 655.

(4)(a) In this subsection, "noneconom c danages" neans
noneys intended to conpensate for pain and suffering;
hum liation; enbarrassnent; worry; nental distress;
noneconom c effects of disability including |oss of
enjoynent of the normal activities, benefits and
pl easures of Ilife and loss of nental or physica
health, well-being or Dbodily functions; |loss of
consortium society and conpani onship; or |loss of |ove
and affection.

(b) The total noneconomic damages recoverable for

bodily injury or death, including any action or
proceedi ng based on contribution or indemification,
may not exceed the |imt wunder par. (d) for each
occurrence on or after My 25, 1995, from all health
care providers and all enployees of health -care

providers acting within the scope of their enploynent
and providing health care services who are found
negligent and fromthe patients conpensati on fund.

(c) A court in an action tried without a jury shall
make a finding as to noneconomc damages w thout
regard to the limt under par. (d)

(d) The Iimt on total noneconom c danages for each
occurrence under par. (b) on or after My 25, 1995,
shall be $350,000 and shall be adjusted by the
director of state courts .

(e) Economc damages recovered under ch. 655 for
bodily injury or death, including any action or
proceedi ng based on contribution or indemification,
shall be determned for the period during which the
damages are expected to accrue, taking into account
the estimated |life expectancy of the person, then
reduced to present value, taking into account the
effects of inflation.

(f) Notwithstanding the limts on noneconom ¢ damages
under this subsection, danages recoverable against
health care providers and an enpl oyee of a health care

provider, acting wthin the scope of his or her

29
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enpl oynent and providing health care services, for

wrongful death are subject to the limt wunder s.
895.04(4). |If damages in excess of the limt under s.
895.04(4) are found, the court shall make any

reduction required under s. 895.045 and shall award
the |l esser of the reduced amount or the limt under s.
895. 04(4).

(5) Every award of damages under ch. 655 shall specify
the sum of noney, if any, awarded for each of the
followng for each claimant for the period from the
date of injury to the date of award and for the period
after the date of award, without regard to the limt
under sub. (4) (d)

(Enmphasi s added.)

158 As noted above, the subdivision at issue is Ws. Stat.
8§ 893.55(4)(b). Wthin that subdivision, the parties dispute
the neaning of the term "health care provider." The term
"health care provider" is used elsewhere in Ws. Stat. § 893.55,
in subsections (1) and (2). Typically, a termused in multiple
subsections within a statute is given the sane neaning. GCenera

Castings Corp. v. Wnstead, 156 Ws. 2d 752, 759, 457 N W2d 557

(C. App. 1990). However, as the court of appeals recognized,
"[t]his is one of those rare instances where it does not."
Phel ps, 273 Ws. 2d 667, f42.

159 In Cark v. Erdmann, 161 Ws. 2d 428, 468 N W2d 18

(1991), this court considered whether the nedical malpractice
statute of limtations found in Ws. Stat. § 893.55(1) applied
to podiatrists. It concluded that it did, reasoning that the

term "plainly applies to anyone who professionally provides

health care to others. Podi atrists do exactly that: t hey
provide health care to others; and, I|ike other professional
health care providers, they are licensed to practice by the
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state medi cal exam ning board pursuant to ch. 448, Stats." |1d.
at 438-39. The dark decision is distinguishable from the
present case, however, as it addressed Ws. Stat. 8§ 893.55(1)
dealing with the statute of limtations. There was no issue
before it regarding Ws. Stat. ch. 655 or the noneconom c danmage
cap in Ws. Stat. 8§ 893.55(4).

160 Since Cdark, the court of appeals has extended this

broad reading of "health care provider" to other health

professions. See, e.g., Wbb v. Ccularra Holding, Inc., 2000 W

App 25, f18-15, 232 Ws. 2d 495, 501-09, 606 N W2d 552

(optonetrists), overruled on other grounds, Paul v. Skenp, 2001

W 42, 242 Ws. 2d 507, 625 N.W2d 860; Arenz v. Bronston, 224

Ws. 2d 507, 512-15, 592 NW2d 295 (C. App. 1999)

(chiropractors); and Ritt v. Dental Care Associates, 199 Ws. 2d

48, 60-64, 543 N.W2d 852, (C. App. 1995) (dentists). Agai n
t hough, these cases considered only the applicability of Ws.
Stat. 8§ 895.55's statutes of limtation. None of them held that
the nedical malpractice noneconom c damage cap in Ws. Stat.
8§ 893.55(4) applied to health care providers who are not subject
to Ws. Stat. ch. 655.

61 Relying on the above cases, PIC nmintains that Dr.
Li ndemann should also be considered a "health care provider"
under Ws. Stat. 8 893.55, as he professionally provided health
care to Marlene as an wunlicensed first-year resident. The
problem with this argunent, of course, is that it ignores the
context in which the term "health care provider" is used. Thi s
case does not involve subsections (1)-(3) and the applicable
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statutes of limtations. Rat her, i1t involves subsections (4)-
(5 and the cap on noneconom ¢ danmages. This is significant
for subsections (4)-(5) specifically reference Ws. Stat. ch.
655 and/or the patients conpensation fund.?'’ Li kewi se, Ws.
Stat. 8 655.017, which sets forth the cap on noneconom c damages
in nedical malpractice actions, specifically references Ws.
Stat. § 893.55(4).18

162 If we were to accept PIC s argunent and hold the cap
in Ws. Stat. 8 893.55(4) applicable to all health care
provi ders, regardless of whether they fell outside Ws. Stat.
ch. 655, troubling questions energe. For exanple, what would
the purpose of Ws. Stat. 8 655.017 be? PICs reading of Ws.
Stat. 8§ 893.55(4) as an independent cap on nonecononi c damages
woul d appear to render it superfluous. Mor eover, how woul d

courts apply Ws. Stat. 8§ 893.55(4)(b), which references the

7 The "patients conpensation fund" refers to the Wsconsin
Patients Conpensation Fund established by Ws. Stat. 8 655.27

8 Wsconsin Stat. 8§ 655.017, entitled "Limtation on

noneconom ¢ damages, " provides:

The anount of noneconom ¢ damages recoverable by a
claimant or plaintiff under this chapter for acts or
omssions of a health care provider if the act or
om ssion occurs on or after May 25, 1995, and for acts
or om ssions of an enployee of a health care provider,
acting wwthin the scope of his or her enploynent and
providing health care services, for acts or om ssions
occurring on or after My 25, 1995, is subject to the
limts under s. 893.55(4)(d) and (f).

(Enmphasi s added.)
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Fund's paynent limt, and Ws. Stat. 8 893.55(4)(e) and (5),
which expressly reference damages awarded "under ch. 655"7
These cannot be applied to a non-chapter 655 case or non-chapter
655 health care provider. As a result, these provisions becone
conflicting and neani ngl ess as applied to non-chapter 655 health
care providers.

163 PIC s construction of "health care provider" in Ws.

Stat. § 893.55 would also lead to absurd results. See Strenke

v. Hogner, 2005 W 25, 948, _ Ws. 2d __, 694 N.W2d 296 ("Laws
must be interpreted, <considering the legal and practical
consequences, to avoid unreasonable and absurd results."). The
hi story behind the creation of Ws. Stat. ch. 655 in 1975 and
the noneconomc damage cap in Ws. Stat. 88 655.017 and
893.55(4) in 1985 was in response to a perceived nedical
mal practice liability insurance crisis. Yet, PIC would have us
give any entity that professionally provides health care
services (e.g., optonetrists, chiropractors, dentists, etc.) the
benefit of limted liability as well as Fund coverage, despite
the fact that these entities do not pay into the Fund. This we
decline to do. Such an expansion is best Ileft to the
| egi sl ature.

64 In the end, we view the provisions in Ws. Stat.
8§ 893.55 reqgulating the award of noneconom ¢ damages and WSs.
Stat. ch. 655 as inextricably intertw ned. Recogni zing this
interplay, the court of appeals observed: "[t]he |egislature has
unanbi guously declared that the cap on noneconom c danages in
WS. STAT. 8 893.55(4)(b) applies only to those who are health-

33



No. 2003AP580

care providers under WS. STAT. ch. 655, and to 'enployees of
health care providers' as the phrase is further limted by
§ 893.55(4)(b)." Phelps, 273 Ws. 2d 667, 145. W agree with
this conclusion. Thus, because Dr. Lindemann was not a "health
care provider" as the termis defined by Ws. Stat. ch. 655, we
determne that the cap on noneconom ¢ danages inposed by Ws.
Stat. § 893.55(4)(b) does not apply.
VI |

65 In sum we conclude that (1) the cross-petitioners
wai ved their right to a jury trial by not tinely paying the jury
fee, and the circuit court properly denied their notion to
extend tinme for paying the fee; (2) Dr. Lindemann should be held
to the standard of care applicable to an unlicensed first-year
resident; (3) the health care services review privilege found in
Ws. Stat. 8§ 146.38 does not apply to this case; and (4) the cap
on noneconom ¢ danmages inposed by Ws. Stat. 8§ 893.55(4)(b) does
not apply to Dr. Lindemann under the facts presented. However
we remand the matter to the circuit court for a determ nation of
whet her Dr. Lindemann was a "borrowed enployee" of St. Joseph's
Hospital and therefore entitled to the cap protection as an

"enpl oyee" of a health care provider under Ws. St at .

19 Like the court of appeals, we are mndful that the
exclusion from Ws. Stat. ch. 655 of first-year residents is
somewhat anomal ous because they, |ike |licensed physicians,
provide sone health care services to patients. Phel ps, 273
Ws. 2d 667, 1T47. However, that is what the statutes provide
and the legislature is free to renmedy this incongruity if it so
chooses.
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8 893.55(4)(b). Accordingly, we reverse the decision of the
court of appeals and remand to the circuit court for further
pr oceedi ngs. ?°

By the Court.—Fhe decision of the court of appeals is
reversed and the cause is remanded to the circuit court.

166 JON P. WLCOX, J. did not participate.

20 puring the pendency of the appeal, the petitioners filed
a notion to strike the brief of amcus curiae OChio Insurance
Conmpany. The notion is denied.
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167 DAVID T. PROSSER, J. (concurring in part, dissenting

in part). Practically speaking, nedical residents "provide
health care.” Yet the majority concludes that nedical residents
are not "health care providers” by applying a strict

interpretation of the definitions in Ws. Stat. ch. 655 to the
term"health care provider” in Ws. Stat. 8§ 893.55(4)(b).

68 However "anonmmlous" this determination night be,! it
woul d be tolerable if the majority sinultaneously recognized
that the legislature has for years extended the coverage of
chapter 655 and Ws. Stat. 8 893.55(4)(c) and (f) to an
"enpl oyee of a health care provider," see Ws. Stat. 88 655. 005,
655. 017, and 893.55(4)(b),% and that Dr. Matthew Lindemann was
i ndi sputably an "enployee" of sone health care provider whose
status would trigger his coverage under the relevant statute.
Instead, the majority ducks the issue. The mpjority remands to
the circuit court the question whether Dr. Lindemann was a
"borrowed enployee" of St. Joseph's Hospital, mjority op., 914,
ignoring the fact that the circuit court has inplicitly made two

previous findings that Dr. Lindemann was not such an enpl oyee.?3

The mpjority's remand, w thout a word of criticism or guidance,

! Phelps v. Physicians Ins. Co., 2004 W App 91, 947, 273
Ws. 2d 667, 681 N W2d 571.

2 Al of the provisions of chapter 655, including the danage
caps, apply to "enployees" of health care providers. See
Ws. Stat. 8§ 655.005(1).

3 No one disputes that St. Joseph's Hospital is a health
care provider.
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is a tacit approval of those two findings, which neans that the
circuit court i's likely to reinstate its tw prior
det ermi nati ons.

169 The <conclusion that a nedical resident rendering
medical care to a hospital's patients within the scope of the
resident's duties is not an "enployee" of the hospital or any

ot her applicable "health care provider,"” and thus is not covered
by chapter 655 or the Patients Conpensation Fund, is nore than
"anomal ous.” It defies commopn sense.

170 Although | agree with sone parts of the majority
opi nion—such as the applicable standard of care and the health
care services review privilege—+ wite separately largely to
di scuss points of di sagreenent.

171 My concurrence/dissent is divided into three parts.
In part I, | reluctantly join the majority's conclusion that the
circuit court did not erroneously exercise its discretion in
ruling that the defendants waived the right to a jury trial
because they did not pay the jury fee on time under the | ocal
rul e. In this connection, | address two inportant subtopics:
(A) The lack of wuniformty anong local rules on jury fee

paynent, and (B) The «circuit ~court's obfuscation of the

appl i cabl e standard of care, which would not have been permtted

if there had been a jury trial. In part Il, | dissent fromthe
majority's deci si on t hat t he damage caps in
Ws. Stat. 8§ 893.55(4) do not apply to nedical residents. In
part 111, | conmment on the circuit court's award of dammges to

Gegory Phelps for negligent infliction of enotional distress
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in light of this court's recent decision in Pierce v. Physicians

| nsurance Co., 2005 W 14, 278 Ws. 2d 82, 692 N W2d 558.

I

172 1 reluctantly agree with the mpjority's conclusion
that the <circuit judge did not erroneously exercise his
di scretion in holding that the defendants waived their statutory
right to a jury trial. Because the circuit court did not enploy
the proper standard of “"excusable neglect,” this court's
decision mnust rest entirely on the facts in the record, and
specifically the fact that the defendant, nore than 15 nonths
before trial, paid the jury fee 11 days |late. The defendants
did not conply with the applicable M I|waukee County Circuit
Court rule regarding paynent of the jury fee and, as a
consequence, they did not get a jury. See majority op., 1134-
35. Qur affirmance of the court's ruling sets an extrenely high
bar to reverse excusable neglect determinations in future cases.
Nonet hel ess, | would affirm and take this opportunity to discuss
the disparity anong local rules governing the paynment of jury
f ees.
A Local Rules

173 Wsconsin Stat. 8§ 805.01 preserves the right to a jury
trial in civil cases, so long as the right is not waived. The
statute nakes no nmention of the timng of paynent of jury fees.
Accordingly, that detail is left to |Iocal rules.

74 A circuit court has the authority to "adopt and anend

rul es governing practice in that court,” so long as the rules
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are "consistent with rules adopted under s. 751.12[% and
statutes relating to pleading, practi ce, and procedure.”
Ws. Stat. § 753.35.° Most Wsconsin counties have adopted such
rul es; eleven have not.® The local rule at issue in this case,
M | waukee County G rcuit Court Local Rule 371, was presumably
adopted pursuant to this authority.

175 A circuit court has wide discretion in enforcing |ocal

rul es. Kustelski v. Taylor, 2003 W App 194, 4915, 266

Ws. 2d 940, 669 N W2d 780 (citing Kotecki & Radtke, S.C. .

Johnson, 192 Ws. 2d 429, 447, 531 N.W2d 606 (C. App. 1995)).
However, this discretion is not unlimted. The local rule may

not conflict with a state statute. Geneva Nat'l Cmy. Assoc.,

Inc. v. Friedman, 228 Ws. 2d 572, 586-87 n.8, 598 N W2d 600

(C. App. 1999) (citing Cmy. Newspapers, Inc. v. Cty of Wst

Allis, 158 Ws. 2d 28, 32-33, 461 N w2d 785 (Ct. App. 1990)).
Simlarly, the local rule may not conflict with the wuniform

judicial adm nistrative rules pronulgated by the suprene court.

SCR 70.34 (1978). In some cases, local rules may even be

4 "The state supreme court shall, by rules promul gated by it
fromtine to tine, regulate pleading, practice and procedure in
j udi ci al proceedings in all courts, for the purposes of
sinplifying the sane and of pronoting the speedy determ nation
of litigation upon its nerits. . . ." Ws. Stat. 8§ 751.12(1).

® See 185 Ws. 2d xv (1993) (Wsconsin Supreme Court Order

creating Ws. Stat. § 753.35).

® The following counties have no local rules: Colunbia,

Door, Douglas, Florence, Geen Lake, Iron, Langlade, GCconto,
Pierce, Polk, and Price. See Wsconsin circuit court rules by
county, avai |l abl e at

http://ww. w sbar. org/ AM Tenpl at e. cf n?Section=Circuit_court _rule
s2 (last visited June 17, 2005).
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preenpted by common | aw doctrines. Mller Brewing Co. v. DILHR

210 Ws. 2d 26, 36, 563 N.W2d 460 (1997) (citing Local 174,

Teansters v. Lucas Flour Co., 369 U S. 95, 104 (1962)).

176 Amd this array of authority, practitioners nust
remain cognizant of the occasionally significant wvariation
bet ween one county's local rules and another's. For exanple, in
M | waukee, as we have seen in this case, the jury fee mnust be
paid within 30 days after the scheduling conference. M | waukee
Cy. &@. R 371. By contrast, in Sheboygan County, the jury fee
must be paid at or before the scheduling conference. Sheboygan
Cy. &@. R 206. In Waukesha County, the fee nust be paid at or
before the pre-trial conference. Waukesha Cy. C. R 6. 1. In
Marinette County, the jury fee is payable at or before the
scheduling or pre-trial conference, whichever cones first.
Marinette Cy. Q. R 207. Many other local rules do not
reference any tinetable for paynent of the jury fee, apparently
| eaving such decisions entirely up to the discretion of
i ndi vidual circuit judges.

177 When nunerous circuit courts create local rules to
augnent a statewide rule, it is nearly inevitable that the |oca
rules will conflict with each other. For exanple, prior to
1992, Ws. Stat. § 802.08(2) ("Summary judgnent”) read in part:
"The [sunmary judgnent] notion shall be served at |east 20 days
before the tinme fixed for the hearing. The adverse party prior
to the day of hearing may serve opposing affidavits.” In
practice, this rule proved to be unfair because the nonnovant

could serve opposing affidavits the day before the hearing,
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giving mniml notice and opportunity for the court and the
novant to prepare. Because of this, "a plethora of |ocal court
rules resulted.” Judicial Council Note, 1992, § 802.08, Stats.
(citing Cty. Newspapers, 158 Ws. 2d [at 32 n.3]). To provide

a statewi de renedy, this court acted by anending the rule to its
current form "Unless wearlier times are specified in the
scheduling order, the [sunmary judgnent] notion shall be served
at least 20 days before the time fixed for the hearing, and the
adverse party shall serve opposing affidavits, if any, at |east
5 days bef ore t he time fixed for t he hearing. "
Ws. Stat. § 802.08(2).’ The court made the change to "preclude
such local rules and pronote uniformty of practice.” Judicia
Council Note, 1992, § 802.08, Stats.

178 In ny view, simlar action is warranted here
Al t hough the exact tinme set for paynent of the jury fee may not
be inportant, sone reasonable "uniformty of practice" is. The
court should consider a uniform rule to avoid allow ng [ ocal
rules governing paynent of the jury fee to becone a snare,
trapping unwary litigants and depriving them of the right to a
jury trial

179 In this case, the jury trial fee was paid 11 days |ate
but nmore than 15 nonths before trial. Al t hough such m nina
delay did not appear to prejudice any party's preparation for
trial, the circuit court chose not to retroactively extend the

time for filing. Appel late courts wll normally uphold the

" See 168 Ws. 2d xxi (1992) (Wsconsin Supreme Court Order

amending Ws. Stat. 8 (Rule) 802.08(2)).
6
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circuit court's ruling in the enforcenent of |ocal rules. See

Kol upar v. WIlde Pontiac Cadillac, Inc., 2004 W 112, 931, 275

Ws. 2d 1, 683 N. W2d 58. I reluctantly concur in the
majority's decision to do so in this case.
B. Standard of Care

80 In any negligence case, the plaintiff nust prove that
t he defendant breached a duty of care to the plaintiff. See,

e.g., Mrden v. Cont’l AG 2000 W 51, 945, 235 Ws. 2d 325, 611

N. W2d 659. In a nedical malpractice case, the plaintiff nust
provi de expert testinmony to establish the defendant’s breach of

t he appropriate standard. Ofe v. CGordon, 93 Ws. 2d 173, 180,

286 N.W2d 573 (1980).°8
81 The circuit court's pretrial ruling in this case

appeared to obviate the need for proof as to the applicable

standard of care. In a letter to counsel for both sides, Judge

Sullivan stated: "During [the time in question, Dr. Lindenann]
assunmed the nmantle of a physician treating an obstetrical

patient. Therefore, that nust be the standard to which he is

8The QO fe court said:

I n medi cal mal practice actions, W sconsin | aw
generally requires the plaintiff to introduce expert
testinony as to the standard of care and the
defendant's departure fromit. "Wthout such testinony
the jury has no standard which enables it to determ ne
whet her the defendant failed to exercise the degree of
care and skill required of him™

Ofe v. GCordon, 93 Ws. 2d 173, 180, 286 N W2d 573 (1980)
(citing Froh v. M| waukee Medical Cdinic, S. C., 85 Ws. 2d 308,
317, 270 NW2d 83 (C. App. 1978); Francois v. Mokrohisky, 67
Ws. 2d 196, 204, 226 N.W2d 470 (1975)).

7
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hel d." However, in the circuit court's "Conclusions of Law "
Judge Sullivan wote "the defendant, Dr. Matthew Lindenmann was
negligent in his care and treatnent of Marlene Phel ps and Adam
Phel ps under both the standard of care applicable to a first
year resident and the standard of care determned to be
applicable by this court in its decision dated Novenber 27,
2002."

82 In a holding I fully join, the mjority determ nes
that the circuit court's initial decision was incorrect.
Majority op., 9143-47. Instead of adopting a "treating
physi ci an® standard, the circuit court should have used the
standard of care applicable to an unlicensed first-year
resident. Id., 9Y43. The mmjority opinion focuses on affirmng
the circuit court's findings that show "the ways in which Dr.
Li ndemann vi ol ated both standards of care.” Majority op., 946.
It reinforces the court's action with the conclusory coment
that "To the extent the circuit court erred in applying the
standard of care applicable to an average physician treating an
obstetrical patient, we deem that error harmess.” Maj ority
op., 146 n.13.

183 1 strongly disagree. The majority relies on the
circuit court's post-hoc rationalization that Lindemann was
negli gent under either standard of care. It ignores the fact
that the conduct of the trial would have been different if the
circuit court's original ruling had favored the standard of care
applicable to an unlicensed first-year resident—the sane

standard the majority now recognizes as the proper one—+nstead



No. 2003AP580. dt p

of the standard applicable to an average physician treating an
obstetrical patient.

184 The following exanples illustrate the point. Dr.
Dennis Wrthington was one of Lindemann's supervisors in the
obstetrics departnent at St. Joseph's. During his testinony at
trial on Decenber 5, 2002, Dr. W rthington had the follow ng

exchange with the plaintiffs' counsel:

Q . . . [Did you reach a conclusion on whether or
not Dr. Lindemann failed to neet the standard of care
required of himat St. Joseph's Hospital?

A Yeah—+'m not sure that there is a definitive
standard of care for—for interns that is—n terns of
standard of care it—

At that point, the plaintiffs' counsel cut off the answer,

saying "Doctor, maybe | can help you. The court has set what

the standard is— Def ense counsel objected, asking that Dr.
Wrthington be allowed to answer the original question wthout
clarification. The court refused, and allowed plaintiffs’

counsel to "paraphrase"” the question as foll ows:

Q Doctor, I'm going to read you this definition of
medi cal negligence as decided by this court and ask
you to accept this as the definition of negligence
that applies to Dr. Lindenann. “In treating and
di agnosing WMarlene Phelps' condition, Dr. Matthew
Li ndemann was required to use the degree of care,
skill and judgnent which reasonable physicians who
treat obstetrical patients would exercise in the sane
or simlar circunstances having due regard for the
state of nedical science at the tinme the plaintiff was
treated and di agnosed. A doctor who fails to conform
to this standard is negligent."”

185 Perhaps realizing the problem the circuit court took
a different approach during the testinony of the plaintiffs'

expert, Dr. David Acker, on Decenber 10, 2002. After Acker
9
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t he

testified that he believed Lindemann violated "the standard of
care," the circuit judge intervened:

THE COURT: Now, let me ask you this question

Assum ng—+tet's assune the standard were different and

the standard was that of a first year resident. \Wat

woul d your position be?

THE WTNESS: It's the sane because [Lindemann was] not

| ooking for the right diagnosis.

THE COURT: Sur e.

THE W TNESS: " m—everything that |[|'ve tried to

descri be—

THE COURT: [Lindemann] just needed to do sonething

el se.

THE WTNESS: That's it. You don't have to know what

this is to do sonething else. And in fact, he knew

what it was, pain not related to |abor.

THE COURT: Sur e.

186 As the trial advanced, the parties' understanding of
the standard of care 1issue evolved, as evidenced by
foll owi ng exchange during the direct examnation of defense

expert Dr. Frederik Broekhuizen

Q Doctor, by way of an offer of proof if the court
believes this is an inappropriate question, based upon
your  experience, would you expect a first-year
resident, an intern, to neet the standard of care of
an attendi ng [physician]?

[ PLAI NTI FFS'  ATTORNEY] : .. . | want to nmke sure
that that is what is understood here. This is an
of fer of proof.

THE COURT: | wll allow it as an offer of proof. I
made the ruling in the case and that I'll have to live
with, and there's been a |lot of testinony here so far
what a first-year resident ought to be doing even from

10
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the plaintiffs' wtnesses. So to a certain degree,
| et's hear what he has to say.

Q Doctor, assumng the standard of care applicable to
Dr. Lindemann was that of a first-year resident in his
second obstetric rotation, do you believe Dr.
Li ndemann net that standard of care in his care and
treatment of Ms. Phel ps on the norning of 11/24/98?

A | think he did. (Enphasis added.)

187 The above excerpts reveal the shifting sands that
developed at trial, wth the parties at different tines
proceedi ng under three different approaches as to the applicable
standard of <care: 1) the treating physician standard (Dr.
Wirrthington's testinony); 2) the first-year resident standard
(Dr. Broekhuizen's testinony); 3) both standards (Dr. Acker's
testinmony). At times, the court took over questioning the
expert w tnesses.

88 This uncertainty perneated the conduct of the trial.
Therefore, | do not agree that the circuit court's error was
harm ess because the defendant was not permtted to meke a
sustained case on what this court now deens the applicable
standard of care. Because no jury was present, the court did
not have to grapple with instructions forthrightly stating its
view of the |aw

189 Moreover, we cannot know how application of the
correct standard would have altered the court's apportionnment of
damages. The court decided that Dr. Lindenmann was 80 percent
responsi ble and St. Joseph's was 20 percent responsible for the
incident. Had the circuit court proceeded under the appropriate

standard of care, it mght have decided that St. Joseph's had a
11
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hi gher degree of culpability given its responsibility to
supervise Dr. Lindemann. The degree of supervision expected of
a hospital in its relationship with an unlicensed first-year
resident is likely quite different from the degree of
supervi sion expected of the sane hospital in its relationship
wi th an experienced physician.

90 In a trial to the court, all the participants should

understand the rules of engagenent. See State v. Watkins, 2002

W 101, 981, 255 Ws. 2d 265, 647 N.W2d 244.° In the absence of
a jury, the circuit court nust provide a "clear analysis of its
thinking on the legal issues" in the case. Id. Because the
court did not do so in this case, the parties deserve another
trial at which the applicable standard of care is clear.
I

191 The mmjority concludes that Dr. Lindemann is not a

health care provider, is not covered by chapter 655, is not

covered by the Patients Conpensation Fund, and is not subject to

® The Watkins court wote in a crininal context, but the
sane fundanental principle applies here. W stated:

Wen a case is tried to a jury, all the players—

j udge, jury, pr osecut or, def ense attorney, and
def endant —shoul d understand the paraneters of the
jury verdict. The preparation of jury instructions

forces the parties to clarify the issues on the record
and identify what charges and defenses nmay be
considered by the jury. Wen a case is tried to the
court, the court nay reach the same conclusion a jury
woul d reach but fail to articulate the operative |ega
principles for its decision.

State v. Watkins, 2002 W 101, 981, 255 Ws. 2d 265, 647
N. W 2d 244.

12
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the medical nmalpractice damage caps. In so holding, the
majority accepts t he plaintiff's contention t hat "t he
noneconom ¢ damage cap in § 655.017, as inplenented through
§ 893.55(4), does not apply to a first-year unlicensed nedica
resident who is not covered by Chapter 655." | do not dispute
that residents are not "health care providers” under a stringent
interpretation of Ws. Stat. 8 655.002. However, wunlike the
majority, I would hold that the circuit court's two rulings that
Li ndemann was not St. Joseph's "enployee" were clearly erroneous
findings of fact. Based on the facts in the record, | would
hold that Lindemann was St. Joseph's "enpl oyee" as a matter of
I aw.

192 Alternatively, to the extent that the circuit court's
rulings could be considered discretionary decisions applying the
facts of this case to the appropriate legal standard, | would
hold that the two rulings were erroneous exercises of discretion
because they reflect a conplete absence of discretionary

deci si on- maki ng. See Hess v. Fernandez, 2005 W 19, 912, 278

Ws. 2d 283, 692 N.W2d 655 ("A court msused its discretion if
the court failed to exercise its discretion, the facts do not
support the court's decision, or the court applied the wong
| egal standard.").

193 Prior to di scussi ng t he circuit court's
determ nati ons, it is essential to review the peculiar
enpl oynment status of nedical residents.

194 The enploynent status of nedical residents is sonewhat

unusual . For purposes of analysis, the Medical College of

13
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Wsconsin (MCW presently offers 83 residency and fellowship
progr ans. 1° The doctors serving in these prograns did not
necessarily attend nedical school at MW graduates of any
medi cal school may apply for an MW residency position.?!!
Residents selected for one of these prograns generally rotate
through two or three of the Medical College's 14 affiliated
hospi tal s. 12 For instance, in the Cbstetrics & Gynecology
program residents rotate through three institutions: Froedtert
Hospi t al , St. Joseph's Hospital, and Col unbi a- St. Mary' s
Hospital .3

195 To sinplify the admnistration of these prograns, the
14 affiliated hospitals formed The Medical College of Wsconsin
Affiliated Hospital s ( MCWAH) , a nonprofit, charitabl e
corporation exenpt from federal inconme tax under 8 501(c)(3) of
the Internal Revenue Code. MCWAH s  Executive Director, Dr.
Mahendr Kochar, testified about MOWAH s nature and function.
MCW provides funding to MOCWAH for admnistrative and clerical

servi ces. The residents selected to serve at the 14 affiliated

10 See htt p: // ww. mcw. edu/ di spl ay/ rout er. asp?doci d=2422
(last visited June 17, 2005).

1 i ndemann was never a student at the Medical College of
W sconsin (MW. After his graduation from the University of
North Dakota School of Medicine, he earned a position in MCWs
bstetrics & Gynecol ogy residency program

12 See htt p: // ww. mcw. edu/ di spl ay/ rout er. asp?doci d=2422
(last visited June 17, 2005).

13 See http: //ww. ncw. edu/ di spl ay/ rout er . asp?doci d=4010
(last visited June 17, 2005).

14
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hospitals sign contracts with MCWAH, ** and each of the affiliated
hospitals contributes to MCWAH in order to fund the residents'
salaries and benefits. In effect, "MOWAH sinply takes funds
provi ded by hospitals to pay the resident, deposits it into an
account, and then issues a check to the resident." Dr. Kochar

testified that MCWAH had no

control of the residents at the various hospitals
where they are placed. This is pursuant to agreenents
with the hospitals and in keeping with the original
intent of the creation of MCWAH in 1980. MOWAH is, in
essence a conduit to facilitate paynents, and has no
supervisory or control role over the residents.

The «circuit court agreed when it granted partial summary
j udgnment di smissing MCWAH from the case: "MCOWAH did not contro
the performance of Dr. Lindemann's duties as a resident
physi ci an. "

196 Having briefly delineated the (general enpl oynment
status of nedical residents in the MCW program | turn to the
guestion of the applicability of chapter 655 and the nedical
mal practi ce danmage caps to Dr. Lindenmann. The mgjority opinion
adopts the part of the court of appeals' decision remanding the
cause "for a determnation of whether Dr. Lindemann was a
"borrowed enployee' of St. Joseph's Hospital and therefore
entitled to the cap protection as an 'enployee' of a health care
provi der under Ws. Stat. 8§ 893.55(4)(b)." Majority op., 914.
Both the mpjority and the court of appeals ignore the fact that

the circuit court has already ruled on this issue tw ce. Bot h

4 As do all residents, Dr. Lindemann signed a contract wth
MCWAH

15
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times, the circuit court determned that Dr. Lindemann was not
an enpl oyee, and therefore not covered by the damage caps.

97 This issue arose for the first time as a result of the
plaintiffs’ notion for decl aratory judgnent as to the
applicability of chapter 655 to the case. The defendants, in a
brief opposing the plaintiffs' notion, argued that chapter 655
appl i ed because Lindenmann was a "de facto enpl oyee or agent of a
hospi t al or a bor r owed enpl oyee of t he attendi ng
physician . . . . " See Ws. Stat. § 655.005.*® The defendants
argunment on this point was nearly six pages in length
extensively discussing the applicable |legal standards. The
circuit court summarily disnm ssed these argunents in a decision

letter. The court sinply stated that it was "not persuaded that

def endant Lindemann is entitled to the protection of Chapter 655

of the statutes . The court relied on the fact that
Li ndemann was not a "physician" as that term is defined in
chapter 655; the decision letter never nentioned the defendants'
argunent that Lindemann was an "enployee" of a health care
provi der, and therefore covered by chapter 655.

198 The defendants brought a notion for reconsideration,

and again briefed and argued the "enployee" issue to the court.

In a one-sentence response to these argunents, the circuit court

15 "Any person . . . having a claim or a derivative claim
against a health care provider or an enployee of the health care
provi der, for damages for bodily injury or death due to acts or
om ssions of the enployee of the health care provider acting
within the scope of his or her enploynent and providing health
care servi ces, is subj ect to this chapter."”
Ws. Stat. 8§ 655.005(1).

16
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wote, "Defendants' notion to reconsider the court's July 18,
2000 decision holding that Chapter 655 does not apply in this
case is denied."

199 The court of appeals has held that whether MOWAH
residents are enployees of the hospitals at which they serve is

a "factual issue.” Estate of Hegarty v. Beauchai ne, 2001 W App

300, 977, 249 Ws. 2d 142, 638 N W2d 355. As such, "[t]he
trier of fact mnust determine whether [MOWAH intended to
relinquish control to the hospital, the attending physician, or
soneone else.” 1d., 176

71100 W defer to the circuit court's findings of fact

unless they are "clearly erroneous.” See, e.g., Schreiber wv.

Physicians Ins. Co. of Ws., 223 Ws. 2d 417, 426, 588 N.W2d 26

(1999). However, the application of facts to a |egal standard

is a question of |law subject to de novo review State v. WIIs,

193 Ws. 2d 273, 277, 533 N.W2d 165 (1995). |If there is both a
di sputed question of fact and a disputed question of law, this
court should "first review the facts under a clearly erroneous
standard of review and then determne [the question of |aw
under a de novo standard of review. . . ." 1d. at 277-78. The
circuit court was thus faced with a question of fact (whether
MCWAH rel i nqui shed control of Lindemann to St. Joseph's) and a
guestion of |aw (whether Lindemann becane St. Joseph's "borrowed
enpl oyee").

101 In Hegarty, a Ilengthy, well-reasoned opinion, the
court of appeals discussed precisely the sane issue—nanely,

whether a resident directly enployed by MOWAH is a "borrowed
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enpl oyee" of the hospital at which the resident serves at the
time of the alleged nalpractice. Hegarty, 249 Ws. 2d 142,
1957-78. In that case, it was undisputed that residents
associated with MCWAH are "enpl oyees” of MOWAH in the genera
sense, as the circuit court also found in this case.' 1d., 58.
1102 As the Hegarty court recognized, the nore difficult
guestion is whether the residents are also "borrowed enpl oyees”
of the hospitals at which they serve. The critical issue is who
"control[led]” the residents' activities. Id., 961 (citing

Panperin v. Trinity Mmnl Hosp., 144 Ws. 2d 188, 199, 423

N. W2d 848 (1988) ("The right to control is the domnant test in
determ ning whether an individual is a servant.")). To answer
this question, the court of appeals adopted a test we devel oped

in Seanan Body Corp. v. Industrial Comm ssion, 204 Ws. 157, 235

N.W 433 (1931):

The relation of enployer and enployee exists as
between a special enployer to whom an enployee is
| oaned whenever the followng facts concur: (a)
Consent on the part of the enployee to work for a
special enployer; (b) Actual entry by the enployee
upon the work of and for the special enployer pursuant
to an express or inplied contract so to do; (c) Power
of the special enployer to control the details of the
work to be performed and to determne how the work
shall be done and whether it shall stop or continue.

Hegarty, 249 Ws.2d 142, 68 (citing Seaman, 204 Ws. at 163).

1103 Under Seaman, there is a presunption that,

[I]n the absence of evidence to the contrary,

: the actor remains in his [or her] general
enployment so long as, by the service rendered
another, he [or she] 1is performng the business

16 See Findings of Fact, #11.
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entrusted to him [or her] by the general enployer.
There is no inference that because the general
enpl oyer has permtted a division of control, [the
enpl oyer] has surrendered it.

Id., 169 (citing Borneman v. Corwyn Transp., 212 Ws. 2d 25, 43-

44, 567 N.W2d 887 (Ct. App. 1997)). MCWAH therefore had to
overcome this presunption with evidence that "it relinquished
full control of its servant." Id., 170-71

1104 In Hegarty, the court of appeals determ ned that
whet her MCWAH had "relinquished full control™ of the resident
was a factual determ nation to be resolved by the circuit court.
It therefore remanded to allow that court to answer the
following two questions: "(1) at any tine, was [the resident] a
servant of [MCOWAH], i.e., was she enployed by [MOWAH and was
she subject to [ MCWAH s] control or right to control; and, if so
(2) did [MCOWAH] loan [the resident] to another and surrender the
right to control [the resident] to that other institution or
person?" 1d., 9178. The circuit court should have asked—and
answer ed—the sane questions in this case in response to the
plaintiffs’ notion for decl aratory judgnent as to the
applicability of <chapter 655 and the defendants' subsequent
notion for reconsideration.

105 Additionally, the circuit court could have considered

the plaintiffs' pretrial brief in support of a notion for

declaratory judgnent, in which the plaintiffs convincingly
argued that Lindemann "was an enployee or actual agent of St

Joseph's. " As the plaintiffs noted in that filing, the
followng facts are undisputed: (1) St. Joseph's fully

rei mbursed MCWAH for Lindenmann's stipends, costs, expenses, and
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ot her benefits; (2) Lindemann was required to conply with the
policies and procedures of St. Joseph's; (3) Lindemann testified
that St. Joseph's had the right to control his day-to-day
activities at the hospital; and (4) St. Joseph's provided its
residents with free neals, free parking, free laundry services,
di scounts in the cafeteria, use of the hospital's scrub outfits,
use of a room to rest in, and funding for educationa
conf erences.
106 This argunment was consistent wth the plaintiffs

earlier filings. In their original conplaint, filed Septenber
30, 1999, the plaintiffs naned the Patients Conpensation Fund as

a defendant and all eged that the Fund

is a mandatory health care liability risk sharing plan

created by Chapter 655 . . . whose obligations and
responsibilities include making paynents in excess of
underlying insurance limts on behalf of negligent
health care providers in the State of Wsconsin,
including . . . any individual acting with real or

apparent authority of St. Joseph's Hospital of
Franci scan Sisters, M I|waukee, Inc. including, but not
limted to, Matthew Li ndemann, M D.

(Enmphasi s added.)

1107 The plaintiffs also indicated their intent to file a
medi cal nediation request "pursuant to Chapter 655 of the
Wsconsin Statutes . . . ." The plaintiffs reiterated the claim
that Lindemann was an "agent, servant, and/or enployee" of St.
Joseph's no less than nine tinmes in the conplaint.

1108 The plaintiffs filed an anmended sunmons and conpl ai nt
April 14, 2000. In the anmended conplaint, the plaintiffs nanmed
as additional defendants the Medical College of Wsconsin

Affiliated Hospital (MCWAH), its insurer, Physicians |nsurance
20
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Conmpany of Wsconsin (PIC), and Lindemann, as an individual.
The anmended conplaint alleged that chapter 655 did not apply to
Li ndemann, but continued to nanme the Fund as a defendant. \Wile
now alleging that "MCWAH was the enployer of the defendant,
Mat t hew Lindemann, MD.," the Phel pses repeatedly alleged that
Li ndemann was an "agent, servant, and/or enployee"” of St.
Joseph's, or alternatively an "individual over whom St. Joseph's
had supervisory control and responsibility wth respect to
nmedi cal care provided to patients . "

109 In a response to interrogatories dated May 31, 2000,
MCWAH admitted both that "[MOWAH was the enployer of Matthew
Li ndemann on Novenber 24, 1998" and that "St. Joseph's Hospita
of Franciscan Sisters, MIwaukee, Inc. was the de facto enpl oyer
of Matthew Lindemann on Novenber 24, 1998." In a separate
response, St. Joseph's admtted that MMWAH was Lindemann's
enpl oyer, but denied that St. Joseph's was Lindemann's de facto
enpl oyer.

110 In tinme, the circuit court recognized that, "MOWAH did
not control the performance of Dr. Lindemann's duties as a
resident physician.” Accordingly, MMWWH could not be held
liable wunder the doctrine of respondeat superior, and the
circuit <court granted its notion for summary judgnment on
Novenber 14, 2000.

111 Gven all these facts and both sides' argunents, it is
hard to inmagine how Lindemann does not qualify as St. Joseph's
"enpl oyee.” St. Joseph's self-serving argunent that it was not

Lindemann's de facto enployer is difficult to square with the
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realities of the situation. The absence of a finding that
Li ndemann was St. Joseph's "enployee” neans that nedical
residents are effectively the only workers in a hospital not
covered by the damage caps, despite the fact that as new
doctors, they are perhaps nost in need of the protections in
chapter 655. The Legislature could not have intended such a
restrictive definition of "enployee"” in this context.

112 I conclude that the circuit court's initial decision
that chapter 655 did not apply, and its denial of the
defendants' notion for reconsideration, effectively neans that
it found that Lindemann was not St. Joseph's enployee. The
decision therefore inplicitly contained both a clearly erroneous
finding of fact (that MMWAH did not relinquish control of
Lindemann to St. Joseph's) and an incorrect conclusion of |aw
(that Lindemann was not St. Joseph's "borrowed enployee"). I
woul d reverse the circuit court's decision on this issue, and
hold as a matter of |law that Lindemann is subject to chapter 655
because he is an "enployee" of a health care provider, St.
Joseph' s Hospi t al . See Ws. Stat. 88 655. 005, 655. 017
893. 55(4) (b).

113 Alternatively, to the extent the ~circuit court's
rulings on this issue were discretionary decisions, they should
al so be reversed. In ny view, the circuit court did not
exercise any discretion at all. This court has often witten
that "discretion 'is not the equivalent of unfettered decision-

maki ng. ' " Split Rock Hardwoods, Inc. v. Lunber Liquidators,

Inc., 2002 W 66, 965, 253 Ws.2d 238, 646 N.W2d 19 (citing
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Hartung v. Hartung, 102 Ws. 2d 58, 66, 306 N.W2d 16 (1981)).

As we have expl ai ned,

"A discretionary determ nation, to be sustained, nust
denonstrably be nmade and based upon the facts
appearing in the record and in reliance on the
appropriate and applicable law" Har t ung, 102
Ws. 2d at 66. In Howard v. Duersten, the court
stated: "The trial court must undertake a reasonable
inquiry and exam nation of the facts as the basis of
its decision. The exercise of discretion nust depend
on facts that are of record or that are reasonably
derived by inference fromthe record and the basis |[of
that] exercise of discretion should be set forth."
Howard v. Duersten, 81 Ws.2d 301, 305, 260 N.W2d 274
(1977) (enphasis added). As the Hartung court put it,
"[A] discretionary determ nation nust be the product
of a rational nental process by which the facts of
record and law relied upon are stated and are
considered together for the purpose of achieving a
reasoned and reasonable determ nation.” Hartung, 102
Ws.2d at 66 (enphasis added). In reviewi ng these
di scretionary determ nations, an appellate court
should not be expected to read the mnd of the trial
j udge.

Split Rock Hardwoods, 253 Ws. 2d 238, {65.

114 The circuit court's conclusory rulings on this issue
do not satisfy this test, and should be vacated. Upon remand,
the circuit court should not sinply rely on its prior rulings in
this regard because those rulings reflect a conplete absence of
any exercise of discretion. | nstead, on remand, the circuit
court should apply the facts and argunents described above to
determ ne whether Lindemann qualified for cap protection as a
"borrowed enployee" of St. Joseph's under the standards

descri bed above.
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1]

115 Finally, | question whether the circuit court's award
of $200,000 to Gegory Phelps, the father, for negligent
infliction of enotional distress is warranted under our decision
in Pierce. |In that case, we allowed a nother of a stillborn to
raise such a claim based on the nother's unique status as both
"a participant, and a victim of the actionable conduct—nedi ca
mal practi ce—that gave rise to her <claim"™ Pierce, 278
Ws. 2d 82, 9113, 15.

1116 The mgjority chooses not to address the inpact of
Pi erce, because "such issues were not briefed or argued by the
parties."” Majority op., 921 n.6. It should be noted that by
letter dated March 30, 2004, Dr. Lindemann asked the court of
appeals to delay its decision, pending this court's resolution

of Pierce and Maurin v. Hall, 2004 W 100, 274 Ws. 2d 28, 682

N. W 2d 866. Phel ps, 273 Ws. 2d 667, {50 n.11. The court
declined to do so, but allowed that, "[a]lthough the Pierce
decision may inpact this case, its application vel non wll
depend on the facts adduced at the trial on remand." 1d.

1117 Because of this court's decision, there will be no
trial on renmand. However, Dr. Lindemann will be permtted to

argue that he qualified as an enployee of a health care
provider, and therefore is entitled to the benefits of chapter
655. He should also be allowed to argue the Pierce issue, as
the court of appeal s envisioned.

1118 If the circuit court's award to G egory Phel ps stands,

it represents a dramatic expansion of the scope of delivery room
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"byst ander” claims in Wsconsin. Gregory was  not a
"participant” in the nedical nalpractice, as was the plaintiff
in Pierce. However, the issue involves questions of fact not

briefed to wus, perhaps because the parties believed that
(pursuant to the court of appeals' opinion) they would have the
opportunity to argue the issue on renmand. | would allow both
sides to do so.

1119 For the foregoing reasons, | respectfully concur in
part and dissent in part.

220 I am authorized to state that Justice PATIENCE DRAKE
ROGGENSACK j oi ns this opinion.
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