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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded. 

 

¶1 ANN WALSH BRADLEY,  J.    Thi s medi cal  mal pr act i ce case 

ar i ses out  of  t he deat h of  Adam Phel ps at  St .  Joseph' s Hospi t al  

i n Mi l waukee on November  24,  1998.   At  t hat  t i me,  Mar l ene 

Phel ps,  and her  unbor n t wi ns,  Adam and Kyl e,  wer e under  t he car e 
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of  Dr .  Mat t hew Li ndemann,  who was t hen an unl i censed f i r st - year  

medi cal  r esi dent .   The compl ai nt  al l eged,  and t he ci r cui t  cour t  

f ound i n a t r i al  t o t he cour t ,  t hat  Dr .  Li ndemann negl i gent l y 

caused Adam' s deat h.   The ci r cui t  cour t  t hen appor t i oned 80% of  

t he causal  negl i gence t o Dr .  Li ndemann and 20% t o St .  Joseph' s 

hospi t al .   The cour t  of  appeal s subsequent l y r ever sed. 1   

 ¶2 The pet i t i oner s,  Gr egor y and Mar l ene Phel ps,  et  al . ,  

seek r evi ew of  t he deci s i on of  t he cour t  of  appeal s.   They 

cont end t hat  t he cour t  of  appeal s er r ed i n hol di ng t hat  ( 1)  

excusabl e negl ect  war r ant ed gr ant i ng t he def endant s '  mot i on t o 

ext end t he t i me wi t hi n whi ch t o pay t hei r  j ur y f ee t hus 

pr eser vi ng t hei r  r i ght  t o a j ur y t r i al ;  and ( 2)  Dr .  Li ndemann 

was subj ect  t o t he st andar d of  car e appl i cabl e t o " hi s c l ass. "   

Addi t i onal l y,  t he pet i t i oner s ar gue t hat  t he heal t h car e 

ser vi ces r evi ew pr i v i l ege f ound i n Wi s.  St at .  § 146. 38 ( 1997- 98)  

does not  appl y t o t hi s case. 2 

¶3 Cr oss- pet i t i oner s,  Dr .  Li ndemann and Physi c i ans 

I nsur ance Company of  Wi sconsi n,  I nc. ,  al so seek r evi ew of  t he 

deci s i on of  t he cour t  of  appeal s .   The cr oss- pet i t i oner s asser t  

t hat  t he cour t  of  appeal s er r ed i n nar r owl y const r ui ng t he t er m 

" heal t h car e pr ovi der "  as i t  appear s i n Wi s.  St at .  § 893. 55( 4) ,  

so as t o excl ude Dr .  Li ndemann f r om i t s pr ot ect i on.   Accor di ng 

                                                 
1 Phel ps v.  Physi c i ans I ns.  Co. ,  2004 WI  App 91,  273 

Wi s.  2d 667,  681 N. W. 2d 571 ( r ever si ng t he or der  f or  j udgment  of  
t he c i r cui t  cour t  f or  Mi l waukee Count y,  Mi chael  P.  Sul l i van,  
Judge) .   

2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 1997-
98 ver si on unl ess ot her wi se not ed.    
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t o t he cr oss- pet i t i oner s,  such a r esul t  i s  cont r ar y t o t he 

l egi s l at i ve i nt ent  and i nconsi st ent  wi t h t hi s cour t ' s  pr i or  case 

l aw. 3 

¶4 We concl ude t hat  ( 1)  t he cr oss- pet i t i oner s wai ved 

t hei r  r i ght  t o a j ur y t r i al  by not  t i mel y payi ng t he j ur y f ee,  

and t he ci r cui t  cour t  pr oper l y  deni ed t hei r  mot i on t o ext end 

t i me f or  payi ng t he f ee;  ( 2)  Dr .  Li ndemann shoul d be hel d t o t he 

st andar d of  car e appl i cabl e t o an unl i censed f i r st - year  

r esi dent ;  ( 3)  t he heal t h car e ser vi ces r evi ew pr i v i l ege f ound i n 

Wi s.  St at .  § 146. 38 does not  appl y t o t hi s case;  and ( 4)  t he cap 

on noneconomi c damages i mposed by Wi s.  St at .  § 893. 55( 4) ( b)  does 

not  appl y t o Dr .  Li ndemann under  t he f act s pr esent ed.   However ,  

we r emand t he mat t er  t o t he c i r cui t  cour t  f or  a det er mi nat i on of  

whet her  Dr .  Li ndemann was a " bor r owed empl oyee"  of  St .  Joseph' s 

Hospi t al  and t her ef or e ent i t l ed t o t he cap pr ot ect i on as an 

" empl oyee"  of  a heal t h car e pr ovi der  under  Wi s.  St at .  

§ 893. 55( 4) ( b) .   Accor di ngl y,  we r ever se t he deci s i on of  t he 

                                                 
3 The cr oss- pet i t i oner s al so mai nt ai n t hat  t he sur vi v i ng 

chi l dr en shoul d not  have been awar ded " l oss of  soci et y and 
compani onshi p"  damages st emmi ng f r om t hei r  mot her ' s " emot i onal  
di st r ess i nj ur i es. "   The cour t  of  appeal s decl i ned t o addr ess 
t hi s i ssue on gr ounds t hat  i t  was i nadequat el y br i ef ed.   Phel ps,  
273 Wi s.  2d 667,  ¶49.   We t her ef or e deem i t  wai ved and do not  
addr ess i t  her e.  
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cour t  of  appeal s and r emand t o t he c i r cui t  cour t  f or  f ur t her  

pr oceedi ngs. 4 

I  

 ¶5 The r el evant  f act s ar e not  i n di sput e.   Mar l ene Phel ps 

( her ei naf t er  " Mar l ene" )  di scover ed t hat  she was pr egnant  wi t h 

t wi ns i n June 1998.   Soon t her eaf t er ,  she st ar t ed bl eedi ng and 

was successf ul l y t r eat ed at  St .  Joseph' s Hospi t al  i n Mi l waukee.   

Af t er  t hat  epi sode,  she was pl aced on st r i ct  home bed r est .  

¶6 Mar l ene' s pr egnancy pr ogr essed wi t hout  i nci dent  unt i l  

Oct ober  18,  1998,  when anot her  bl eedi ng epi sode occur r ed.   She 

was admi t t ed t o St .  Joseph' s Hospi t al  and cont i nued her  pr ogr am 

of  bed r est .   Two days l at er ,  an ul t r asound r eveal ed t hat  one of  

t he t wi ns was a br eech pr esent at i on ( l egs f i r st ) .   Based on t hi s 

                                                 
4 The i ssue of  whet her  Dr .  Li ndemann was a " bor r owed 

empl oyee"  of  St .  Joseph' s hospi t al  ar ose t wi ce at  t he c i r cui t  
cour t  l evel .   The def endant s ar gued,  bot h i n t hei r  br i ef  i n 
opposi t i on t o t he pl ai nt i f f s '  mot i on f or  decl ar at or y j udgment  
and t hei r  br i ef  i n suppor t  of  a mot i on t o r econsi der ,  t hat  Dr .  
Li ndemann was a " bor r owed empl oyee"  and t her ef or e ent i t l ed t o 
t he cap pr ot ect i on under  Wi s.  St at .  § 893. 55( 4) ( b) .   The ci r cui t  
cour t ,  however ,  never  expl i c i t l y  addr essed t he mer i t s of  t he 
i ssue.  

I n i t s deci s i on,  t he cour t  of  appeal s r emanded t he mat t er ,  
expl ai ni ng,  " The t r i al  cour t  made no f i ndi ngs on t hat  i ssue.   As 
not ed,  we cannot  f i nd f act s. "   Phel ps,  273 Wi s.  2d 667,  ¶46 n.  
10.   Li ke t he cour t  of  appeal s,  because we cannot  f i nd f act s,  we 
r emand t o t he c i r cui t  cour t  t he i ssue of  whet her  Dr .  Li ndemann 
was a " bor r owed empl oyee"  of  St .  Joseph' s Hospi t al .   I n doi ng 
so,  we ar e mi ndf ul  t hat  t hi s may ul t i mat el y be di sposi t i ve of  
our  di scussi on of  t he cap on noneconomi c damages.   Never t hel ess,  
f or  compl et eness,  we addr ess t he appl i cabi l i t y  of  t he cap i n 
Sect i on VI .  
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f i ndi ng,  Mar l ene was deemed a hi gh- r i sk pat i ent  who r equi r ed a 

c- sect i on f or  del i ver y of  t he t wi ns.    

¶7 I n t he ear l y mor ni ng of  November  24,  1998,  Mar l ene was 

awakened wi t h const ant  supr apubi c pai n.   The on- cal l  r esi dent ,  

Dr .  Mat t hew Li ndemann,  was cont act ed.   Dr .  Li ndemann was an 

unl i censed f i r st - year  r esi dent  and an empl oyee of  t he Medi cal  

Col l ege of  Wi sconsi n.   Hi s pr i mar y dut y was t o assess and r epor t  

f i ndi ngs and di f f er ent i al  di agnoses t o an upper  l evel  seni or  

r esi dent  or  t o t he at t endi ng obst et r i c i an.   He had no aut hor i t y,  

however ,  t o pr ovi de pr i mar y obst et r i cal  car e or  per f or m a c-

sect i on on Mar l ene.  

¶8 Dr .  Li ndemann or der ed l act at ed r i nger s t o be 

admi ni st er ed at  2: 40 a. m.  f or  suspect ed cont r act i ons.   They di d 

not  al l evi at e Mar l ene' s pai n.   At  3: 00 a. m. ,  Dr .  Li ndemann 

r eached a di f f er ent i al  di agnosi s of  pubi c symphysi s pai n,  

bl adder  pai n,  l abor  or  pl acent al  abr upt i on.   Accor di ngl y,  he 

or der ed a f ol ey cat het er  t o det er mi ne i f  Mar l ene had a bl adder  

i nf ect i on.   The ur i nal ysi s r et ur ned at  3: 50 a. m.  i ndi cat ed t hat  

she di d not .   

¶9 Due t o t he cont i nued pai n she was exper i enci ng,  

Mar l ene r equest ed at  4: 15 a. m.  t hat  t he at t endi ng nur se cal l  Dr .  

Li ndemann agai n.   Fet al  hear t  moni t or i ng and an ul t r asound 

est abl i shed t hat  t he t wi ns'  hear t  r at es wer e wi t hi n nor mal  

r anges.   Dr .  Li ndemann i nf or med Mar l ene t hat  he woul d t ake a 

pi ct ur e of  t he ul t r asound so t hat  he coul d consul t  an upper  

l evel  seni or  r esi dent .    
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¶10 Af t er  t hi s exami nat i on,  Dr .  Li ndemann or der ed a pot ent  

nar cot i c,  Demer ol ,  t o be admi ni st er ed t o Mar l ene at  4: 50 a. m.  

and 5: 20 a. m.   Dr .  Li ndemann never  sat i sf act or i l y  expl ai ned hi s  

wher eabout s bet ween 4: 15 a. m.  and 6: 00 a. m.   However ,  t her e i s 

no evi dence t hat  he ever  cont act ed an upper  l evel  seni or  

r esi dent  t o di scuss Mar l ene' s case.  

¶11 Mar l ene r emai ned i n pai n when Dr .  Li ndemann exami ned 

her  agai n at  6: 00 a. m.   At  6: 45 a. m. ,  her  husband Gr egor y Phel ps 

( her ei naf t er  " Gr egor y" )  ar r i ved at  t he hospi t al .   Mar l ene 

i nf or med Gr egor y t hat  she f el t  t he need t o def ecat e and asked 

f or  assi st ance t o get  t o t he commode.   At  7: 00 a. m. ,  whi l e 

s i t t i ng on t he commode,  she r eached down and f el t  t oes ext endi ng 

f r om her .    

¶12 Her  husband r ushed t o t he nur ses '  desk wher e he f ound 

anot her  doct or ,  who del i ver ed Adam Phel ps ( her ei naf t er  " Adam" )  

at  7: 20 a. m.   Adam was i mmedi at el y r ushed t o t he neonat al  

i nt ensi ve car e uni t  wher e r esusci t at i on ef f or t s began.   The 

ef f or t s pr oved unsuccessf ul ,  and he was pr onounced dead at  7: 36 

a. m.   Adam' s deat h was caused f r om a combi nat i on of  asphyxi a due 

t o cor d ent r apment  and pl acent al  abr upt i on,  whi ch i mpai r ed hi s  

oxygen suppl y.  

¶13 Dur i ng t hi s t i me,  Mar l ene was r ushed f r om her  r oom t o 

t he oper at i ng r oom wher e anest hesi a was admi ni st er ed at  7: 30 

a. m.   The second t wi n,  Kyl e,  was del i ver ed at  7: 43 a. m.   

Af t er war d,  t he t r eat i ng physi c i ans quest i oned Dr .  Li ndemann 

about  hi s deci s i ons,  hi s wher eabout s,  and hi s di agnosi s.   Dr .  
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Li ndemann' s r esponses wer e pr i mar i l y t hat  he di d not  know or  

r emember .  

¶14 Mar l ene,  Gr egor y,  and t hei r  t wo chi l dr en Car ol i ne and 

Kyl e ( col l ect i vel y,  " t he Phel pses" )  subsequent l y  br ought  sui t  on 

t he gr ound of  negl i gence.   On Apr i l  14,  2000,  t hey f i l ed an 

amended summons and compl ai nt ,  nami ng Dr .  Li ndemann and hi s 

i nsur er ,  Physi c i ans I nsur ance Company of  Wi sconsi n,  I nc.  

( col l ect i vel y,  " PI C" ) .   PI C f i l ed an answer  on May 30,  2000,  and 

demanded a t r i al  by j ur y.    

¶15 On Jul y 10,  2001,  t he t r i al  cour t  ent er ed a st andar d 

schedul i ng or der ,  whi ch pr ovi ded as mat er i al  t o t he j ur y- t r i al  

i ssue:   " Jur y f ees must  be pai d i n accor dance wi t h Local Rule 

#371 on or before 9- 1- 01 or  t he j ur y shal l  be deemed wai ved. " 5  

PI C mi ssed t hi s deadl i ne,  payi ng t he $72 j ur y f ee by l et t er  

dat ed Sept ember  12,  2001,  whi ch was t hen f i l ed by t he c l er k of  

c i r cui t  cour t  on Sept ember  13,  2001.   PI C di d not  send a copy of  

t he l at e payment  l et t er  t o t he Phel pses'  counsel .  

¶16 Assumi ng t hat  t he j ur y f ee had been pai d on t i me,  on 

Sept ember  11,  2002,  counsel  f or  t he Phel pses and PI C f i l ed wi t h 

t he t r i al  cour t  a " st i pul at i on t o amend schedul i ng or der , "  

whi ch,  among ot her  t hi ngs,  set  a " 12 per son Jur y Tr i al "  f or  

December  4,  2002.   They l at er  f i l ed t hei r  r espect i ve pr oposed 

j ur y ver di ct s and pr oposed j ur y i nst r uct i ons wi t h t he cour t .  

                                                 
5 Upper casi ng omi t t ed;  bol di ng i n or i gi nal ;  under l i ned dat e 

handwr i t t en.  
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¶17 Two days bef or e t he schedul ed j ur y t r i al ,  t he 

Phel pses'  l awyer  cont act ed t he cour t ,  havi ng di scover ed t hat  t he 

j ur y f ee was pai d l at e i n v i ol at i on of  t he schedul i ng or der  and 

l ocal  r ul e.   He ar gued t hat  such act i on,  coupl ed wi t h PI C' s 

f ai l ur e t o not i f y hi m of  t he l at e payment ,  r esul t ed i n a wai ver  

of  t he r i ght  t o a j ur y t r i al .   I n a t el ephone conf er ence t he 

next  day,  t he t r i al  cour t  j udge agr eed,  concl udi ng t hat  PI C had 

wai ved i t s r i ght  t o a j ur y t r i al .   The cour t  expl ai ned:   

Thi s i s a hi ghl y- compl i cat ed mat t er .   I  haven' t  been 
abl e t o concent r at e on anyt hi ng el se because of  t hi s 
i ssue now t hi s af t er noon,  but  t hat  i s  nei t her  her e nor  
t her e.   That  i s an asi de,  but  t he poi nt  of  t he mat t er  
i s i t ' s  ver y c l ear  i n t he schedul i ng or der  t hat  i f  you 
don' t  pay t he j ur y f ee t i mel y[ , ]  whi ch I  di d not  know 
unt i l  now,  t he j ur y i s wai ved.   Gent l emen,  t he j ur y i s 
wai ved.   I ' l l  see you t omor r ow mor ni ng.   We ar e t r y i ng 
t hi s case t o t he cour t .  

¶18 On December  4,  2002,  t he day of  t r i al ,  counsel  f or  PI C 

moved t he ci r cui t  cour t  t o enl ar ge,  nunc pr o t unc,  t he t i me f or  

t hem t o pay t he j ur y f ee.   I n suppor t  of  t hi s r equest ,  counsel  

of f er ed t he t est i mony of  At t or ney Donal d Pet er son,  whose f i r m 

was pr evi ousl y r esponsi bl e f or  PI C' s r epr esent at i on.   At t or ney 

Pet er son expl ai ned t hat  he became i l l  wi t h k i dney cancer  i n l at e 

August  2001,  cont i nued t o do some wor k,  but  " st opped goi ng i nt o 

t he of f i ce. "   He i ndi cat ed t hat  t he f i l e was shuf f l ed bet ween 

hi m and anot her  at t or ney and t hat ,  as a r esul t ,  t he j ur y f ee was 

not  t i mel y pai d.    

¶19 Despi t e t hi s pr of f er ed ar gument  of  excusabl e negl ect ,  

t he c i r cui t  cour t  deni ed def ense counsel ' s mot i on t o enl ar ge t he 

t i me and or der ed t he case t o be t r i ed t o t he cour t .   The ci r cui t  
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cour t  not ed t he compl exi t y of  t he case and obser ved t hat  t her e 

wer e sever al  pendi ng mot i ons i n l i mi ne.   I t  appear ed concer ned 

t hat  t he case may not  be abl e t o be t r i ed i n t he al l ot t ed t i me,  

r equi r i ng f ur t her  del ay.   The cour t  st at ed:  

Wel l ,  you know,  I  suppose t he ar gument  goes t hat  I  
coul d ext end t he t i me f or  t he j ur y and I  guess t hat  i s 
t he ar gument  t hat  i s  made,  but  t her e i s [ s i c]  a huge 
number  of  i ssues i n t hi s case,  okay,  and a l ot  of  
i ssues about  what  evi dence ought  t o be bef or e t he 
t r i er  of  f act  and what  won' t  go bef or e t he t r i er  of  
f act ,  many of  whi ch,  t he maj or i t y of  whi ch,  as a 
mat t er  of  f act ,  have been r ai sed by t he def ense and 
Dr .  Li ndemann whi ch have compl i cat ed t hi s case 
t r emendousl y,  and i n my opi ni on,  i t ' s  not  a sui t abl e 
pl ace f or  me t o exer ci se my di scr et i on f or  t hose 
r easons.   That  i s l ar gel y i t .   I t ' s  a s i t uat i on of  t he 
def ense' s maki ng my posi t i on.   Thi s i s a t i me of  year  
i t ' s  goi ng t o be ver y di f f i cul t  t o get  t hi s case i n as 
i t  i s  bef or e t he Chr i st mas br eak and,  you know,  gi ven 
t he compl i cat i ons t hat  have come up i n t he case 
because of  c l ai ms of  -  r equest s by t he def ense f or  
mot i ons i n l i mi ne,  r equest s by t he pl ai nt i f f s  f or  
mot i ons i n l i mi ne,  addi t i onal  di scover y and al l  of  
t hi s,  t hese ar e t hi ngs t he cour t  can handl e i n a cour t  
t r i al  a l ot  mor e si mpl y and keep t he case movi ng so we 
get  t hese par t i es t hei r  day i n cour t ,  and I  -  sor r y,  
but  we ar e goi ng t o t r y t hi s case t o t he cour t ,  f ol ks.  

¶20 Dur i ng t he cour se of  t he ei ght - day t r i al ,  t he c i r cui t  

cour t  or der ed t he pr oduct i on of  a l et t er  f r om Dr .  Denni s 

Wor t hi ngt on,  t he chai r man of  t he Sect i on of  Mat er nal  Fet al  

Medi ci ne at  St .  Joseph' s Hospi t al ,  t o Dr .  Dwi ght  Cr ui kshank,  t he 

chai r man of  t he Depar t ment  of  Obst et r i cs and Gynecol ogy at  t he 

Medi cal  Col l ege of  Wi sconsi n.   I n t he l et t er ,  Dr .  Wor t hi ngt on 

compl ai ned t hat  Dr .  Li ndemann had " f ai l ed i n a number  of  ar eas"  

i n connect i on wi t h hi s t r eat ment  of  Mar l ene.    
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¶21 At  t he compl et i on of  t r i al ,  t he c i r cui t  cour t  f ound 

t hat  Dr .  Li ndemann negl i gent l y caused Adam' s deat h.   I n i t s 

deci s i on,  t he c i r cui t  cour t  det er mi ned Dr .  Li ndemann t o be 

causal l y negl i gent  i n hi s car e and t r eat ment  under  bot h t he 

st andar d of  car e appl i cabl e t o a f i r st - year  r esi dent  and t he 

st andar d of  car e of  a physi c i an t r eat i ng an obst et r i cal  pat i ent .   

I t  t hen appor t i oned 80% of  t he causal  negl i gence t o Dr .  

Li ndemann and 20% t o St .  Joseph' s Hospi t al .   Gr egor y and Mar l ene 

wer e awar ded $901, 015,  whi l e t hei r  chi l dr en Car ol i ne and Kyl e 

Phel ps wer e each awar ded $45, 000. 6  PI C appeal ed.  

¶22 The cour t  of  appeal s r ever sed and r emanded f or  a j ur y 

t r i al ,  concl udi ng t hat  t he c i r cui t  cour t  had f ai l ed t o appl y t he 

pr oper  anal ysi s wi t h r egar d t o t he l at e payment  of  t he j ur y f ee,  

and t hat  t he def ense counsel ' s  l at e payment  was caused by 

excusabl e negl ect .   Phel ps v.  Physi c i ans I ns.  Co. ,  2004 WI  App 

91,  ¶¶12- 13,  273 Wi s.  2d 667,  681 N. W. 2d 571.   The cour t  of  

appeal s al so hel d t hat  as a f i r st - year  r esi dent ,  Dr .  Li ndemann 

was not  a l i censed physi c i an and shoul d have been hel d t o t he 

st andar d of  car e " appl i cabl e t o hi s c l ass. "   I d. ,  ¶25.  

¶23 I n addr essi ng Dr .  Wor t hi ngt on' s l et t er  concer ni ng Dr .  

Li ndemann' s car e of  Mar l ene,  t he cour t  of  appeal s det er mi ned 

t hat  Dr .  Li ndemann was a " heal t h car e pr ovi der "  f or  pur poses of  

Wi s.  St at .  § 146. 38 and set  f or t h f act ual  i nqui r i es t o be made 

                                                 
6 We do not  addr ess whet her  t hese damages ar e af f ect ed by 

our  r ecent  deci si ons i n Pi er ce v.  Physi c i ans I nsur ance Co.  of  
Wi sconsi n,  I nc. ,  2005 WI  14,  278 Wi s.  2d 82,  692 N. W. 2d 558,  and 
Maur i n v.  Hal l ,  2004 WI  129,  276 Wi s.  2d 18,  688 N. W. 2d 655.   
Such i ssues wer e not  br i ef ed or  ar gued by t he par t i es.  
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on r emand f or  det er mi ni ng t he appl i cabi l i t y  of  t he pr i v i l ege.   

I d. ,  ¶¶36,  40.   Fi nal l y,  t he cour t  of  appeal s r ul ed t hat  t he cap 

on noneconomi c damages i mposed by Wi s.  St at .  § 893. 55( 4) ( b)  di d 

not  appl y t o Dr .  Li ndemann.   I d. ,  ¶47.   Bot h t he Phel pses and 

PI C pet i t i oned t hi s cour t  f or  r evi ew.    

I I  

¶24 Thi s case pr esent s us wi t h sever al  i ssues.   I ni t i al l y ,  

we must  det er mi ne whet her  PI C wai ved i t s r i ght  t o a j ur y t r i al  

by f ai l i ng t o t i mel y pay t he j ur y f ee,  and i f  so,  whet her  t he 

c i r cui t  cour t  pr oper l y exer ci sed i t s di scr et i on when i t  deni ed 

PI C' s r equest  t o enl ar ge t he t i me on t he basi s of  excusabl e 

negl ect .   The deci s i on t o f or gi ve l at e payment  of  a j ur y f ee i s 

wi t hi n t he c i r cui t  cour t ' s  di scr et i on.   Chi t wood v.  A. O.  Smi t h 

Har vest or e Pr ods. ,  I nc. ,  170 Wi s.  2d 622,  628,  489 N. W. 2d 697 

( Ct .  App.  1992) .   Accor di ngl y,  we r evi ew t he deci s i on of  t he 

c i r cui t  cour t  t o det er mi ne i f  i t  er r oneousl y  exer ci sed i t s  

di scr et i on.  

¶25 Addi t i onal l y,  we must  addr ess t he pr oper  st andar d of  

car e f or  Dr .  Li ndemann,  a t hen unl i censed f i r st - year  medi cal  

r esi dent .   Thi s pr esent s a quest i on of  l aw subj ect  t o 

i ndependent  appel l at e r evi ew.   See Taf t  v.  Der r i cks,  2000 WI  App 

103,  ¶10,  235 Wi s.  2d 22,  613 N. W. 2d 190.   Fi nal l y,  we must  

r esol ve t he appl i cabi l i t y  of  t wo st at ut es t o t hi s case:   t he 

heal t h car e ser vi ces r evi ew pr i v i l ege f ound i n Wi s.  St at .  

§ 146. 38,  and t he cap on noneconomi c damages i mposed by Wi s.  

St at .  § 893. 55( 4) ( b) .   The i nt er pr et at i on and appl i cat i on of  

t hese st at ut es al so pr esent  quest i ons of  l aw subj ect  t o 
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i ndependent  appel l at e r evi ew.   Dunn Count y v.  Judy K. ,  2002 WI  

87,  ¶13,  254 Wi s.  2d 383,  647 N. W. 2d 799 ( c i t i ng Waukesha Count y 

v.  St even H. ,  2000 WI  28,  ¶16,  233 Wi s.  2d 344,  607 N. W. 2d 607) .  

I I I  

 ¶26 We t ur n f i r st  t o t he i ssue of  whet her  PI C wai ved i t s 

r i ght  t o a j ur y t r i al  by f ai l i ng t o t i mel y pay t he j ur y f ee,  

and,  i f  so,  whet her  t he c i r cui t  cour t  pr oper l y exer ci sed i t s 

di scr et i on when i t  deni ed PI C' s mot i on t o enl ar ge t he t i me on 

t he basi s of  excusabl e negl ect .   PI C submi t s t hat  t he answer  t o 

bot h of  t hese quest i ons i s " no. "   I t  mai nt ai ns t hat  l at e payment  

of  a j ur y f ee i s not  a basi s f or  f i ndi ng wai ver  of  t he r i ght  t o 

t r i al  by j ur y.   Addi t i onal l y,  i t  asser t s t hat  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on by denyi ng i t s mot i on t o 

ext end t he t i me f or  payi ng t he j ur y f ee.   As such,  PI C asks t hat  

we uphol d t he deci s i on of  t he cour t  of  appeal s t o r ever se and 

r emand f or  a new j ur y t r i al .  

 ¶27 The Phel pses count er  t hat  PI C wai ved i t s r i ght  t o a 

j ur y t r i al  by f ai l i ng t o t i mel y pay t he j ur y f ee as r equi r ed by 

t he schedul i ng or der  and l ocal  r ul e.   They al so cont end t hat  t he 

cour t  of  appeal s er r ed i n f i ndi ng excusabl e negl ect  t hat  

war r ant ed gr ant i ng PI C' s r equest  t he mor ni ng of  t r i al  t o enl ar ge 

t he t i me t o pay t he j ur y f ee.   Accor di ng t o t he Phel pses,  t he 

evi dence i n t he r ecor d suppor t s af f i r mi ng t he deci s i on of  t he 

c i r cui t  cour t  t o wai ve t he j ur y  t r i al  and pr oceed wi t h a bench 

t r i al  i nst ead.  

 ¶28 Ar t i c l e I ,  Sect i on 5 of  t he Wi sconsi n Const i t ut i on 

pr ovi des t hat  " t he r i ght  of  t r i al  by j ur y shal l  r emai n 
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i nvi ol at e. " 7  However ,  t hat  same sect i on makes cl ear  t hat  " a j ur y 

may be wai ved by t he par t i es i n al l  cases i n t he manner  

pr escr i bed by l aw. "   Wi s.  Const .  ar t .  I ,  § 5.   Wi sconsi n St at .  

§§ 805. 01( 3)  and 814. 61 ar e but  t wo exampl es of  how wai ver  may 

be ef f ect uat ed.   Wi sconsi n St at .  § 805. 01( 3)  pr ovi des:  

Wai ver .   The f ai l ur e of  a par t y t o demand i n 
accor dance wi t h sub.  ( 2)  a t r i al  i n t he mode t o whi ch 
ent i t l ed const i t ut es a wai ver  of  t r i al  i n such mode.   
The r i ght  t o t r i al  by j ur y i s al so wai ved i f  t he 
par t i es or  t hei r  at t or neys of  r ecor d,  by wr i t t en 
st i pul at i on f i l ed wi t h t he cour t  or  by an or al  
st i pul at i on made i n open cour t  and ent er ed i n t he 
r ecor d,  consent  t o t r i al  by t he cour t  s i t t i ng wi t hout  
a j ur y.   A demand f or  t r i al  by j ur y made as her ei n 
pr ovi ded may not  be wi t hdr awn wi t hout  t he consent  of  
t he par t i es.  

 ¶29 Meanwhi l e,  Wi s.  St at .  § 814. 61( 4) ,  t he pr ovi s i on mor e 

r el evant  t o t hi s case,  st at es:  

Jur y f ee.   For  a j ur y i n al l  c i v i l  act i ons .  .  .  a 
nonr ef undabl e f ee of  $6 per  j ur or  demanded t o hear  t he 
case t o be pai d by t he par t y demandi ng a j ur y wi t hi n 
t he t i me per mi t t ed t o demand a j ur y t r i al .   I f  t he 
j ur y f ee i s not  pai d,  no j ur y may be cal l ed i n t he 
act i on,  and t he act i on may be t r i ed t o t he cour t  
wi t hout  a j ur y.  

( Emphasi s added. )  

¶30 Fr om t he l anguage of  Wi s.  St at .  § 814. 61( 4) ,  i t  i s  

evi dent  t hat  t he f ai l ur e t o pay a j ur y f ee i s a basi s f or  

f i ndi ng wai ver  of  t he r i ght  t o t r i al  by j ur y.   Because t he venue 

                                                 
7 The r i ght  of  t r i al  by j ur y i s al so codi f i ed by Wi s.  St at .  

§ 805. 01.   I t  r eads:   " The r i ght  of  t r i al  by j ur y as decl ar ed i n 
ar t i c l e I ,  sect i on 5 of  t he const i t ut i on or  as gi ven by a 
st at ut e and t he r i ght  of  t r i al  by t he cour t  shal l  be pr eser ved 
t o t he par t i es i nvi ol at e. "  
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of  t hi s case i s Mi l waukee Count y,  t he t i me per mi t t ed t o pay t he 

j ur y f ee i s di ct at ed by t he cour t ' s  schedul i ng or der  and l ocal  

cour t  r ul es.   Her e,  par agr aph 9 of  t he cour t ' s  schedul i ng or der  

pr ovi des t hat  " [ j ] ur y f ees must  be pai d i n accor dance wi t h Local 

Rule #371 on or before 9- 1- 01 or  t he j ur y shal l  be deemed 

wai ved. "   Mi l waukee Count y Ci r cui t  Cour t  Local  Rul e 371 st at es 

t hat  i f  a par t y r equest i ng a j ur y f ai l s  t o t i mel y pay t he f ee:   

" [ I ] t  shal l  const i t ut e a wai ver  of  t he r i ght  of  j ur y t r i al  and 

consent  by al l  par t i es t o a t r i al  t o t he cour t  s i t t i ng wi t hout  a 

j ur y. "  

¶31 Thi s cour t  has pr evi ousl y r ecogni zed t hat  a r easonabl e 

j ur y f ee does not  v i ol at e t he r i ght  of  t r i al  by j ur y as 

guar ant eed by t he Wi sconsi n Const i t ut i on.   St at e v.  Gr af ,  72 

Wi s.  2d 179,  185,  240 N. W. 2d 387 ( 1976) .   I n Gr af ,  we conf r ont ed 

t he i ssue i n t he cont ext  of  a c i v i l  t r af f i c  f or f ei t ur e act i on.   

We not ed t hat ,  " [ j ] ur y f ees have been r at her  uni f or ml y f ound t o 

be compat i bl e wi t h a r i ght  t o a j ur y t r i al . "   I d.  ( c i t i ng Annot .  

32 A. L. R.  865) .   Fur t her mor e,  we quot ed t he f ol l owi ng l anguage 

as pr ovi di ng a r at i onal e f or  such f ees:  

" The Const i t ut i on does not  guar ant ee t o t he c i t i zen 
t he r i ght  t o l i t i gat e wi t hout  expense,  but  s i mpl y 
pr ot ect s hi m f r om i mposi t i on of  such t er ms as 
unr easonabl y and i nj ur i ousl y i nt er f er e wi t h hi s r i ght  
t o a r emedy i n t he l aw,  or  i mpede t he due 
admi ni st r at i on of  j ust i ce. "  

I d.  ( quot i ng Adams v.  Cor r i st on,  7 Mi nn.  456 ( 1862) ) .   

Accor di ngl y,  we hel d t hat  " pr epayment  of  j ur y  f ees and ot her  

cost s as a condi t i on f or  a j ur y t r i al  .  .  .  was not  a v i ol at i on 
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of  t he Wi sconsi n Const i t ut i on' s pr eser vat i on of  t he r i ght  t o a 

j ur y t r i al . "   I d.  at  188.  

¶32 Any f ur t her  concer n PI C may have r egar di ng t he t i mi ng 

r equi r ement  of  t he j ur y f ee i s f or ecl osed by t he case of  St at e 

ex r el .  Pr ent i ce v.  Count y Cour t ,  70 Wi s.  2d 230,  234 N. W. 2d 283 

( 1975) .   Ther e,  a mot or i st  f i l ed her  demand f or  a j ur y t r i al  

wi t h payment  of  j ur y f ee one day out si de t he appl i cabl e 

t i met abl e.   As a r esul t ,  t he cour t  set  t he mat t er  f or  bench 

t r i al .   The mot or i st  ar gued,  among ot her  t hi ngs,  t hat  deni al  of  

a j ur y t r i al  depr i ved her  of  a basi c const i t ut i onal  r i ght .   Thi s  

cour t  di sagr eed,  r easoni ng t hat  " whi l e a def endant  has a r i ght  

t o t r i al  by j ur y i n a c i v i l  case,  he has no vest ed r i ght  under  

ar t .  I ,  sec.  5,  t o t he manner  or  t i me i n whi ch t hat  r i ght  may be 

exer ci sed or  wai ved,  s i nce t hese ar e mer el y pr ocedur al  mat t er s  

t o be det er mi ned by l aw. "   I d.  at  240.   Thi s hol di ng i s 

di sposi t i ve i n t he pr esent  case,  r esul t i ng i n wai ver  of  PI C' s 

r i ght  t o a j ur y t r i al .    

¶33 Thus,  t he r el evant  quest i on becomes whet her  t he 

c i r cui t  cour t  pr oper l y exer ci sed i t s di scr et i on when i t  deni ed 

PI C' s mot i on t o enl ar ge t he t i me on t he basi s of  excusabl e 

negl ect .   We have descr i bed excusabl e negl ect  as " ' t hat  negl ect  

whi ch mi ght  have been t he act  of  a r easonabl y pr udent  per son 

under  t he same ci r cumst ances. '   I t  i s  ' not  synonymous wi t h 

negl ect ,  car el essness or  i nat t ent i veness. ' "   Hedt cke v.  Sent r y 

I ns.  Co. ,  109 Wi s.  2d 461,  468,  326 N. W. 2d 727 ( 1982)  ( quot i ng 

Gi ese v.  Gi ese,  43 Wi s.  2d 456,  461,  168 N. W. 2d 832 ( 1969) ) .   

When anal yzi ng t hi s st andar d,  we may under t ake our  own r evi ew of  
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t he r ecor d t o det er mi ne whet her  i t  " pr ovi de[ s]  suppor t  f or  t he 

c i r cui t  cour t ' s  deci s i on. "   I d.  at  471.  

¶34 I n t he pr esent  case,  t he c i r cui t  cour t  admi t t edl y di d 

not  appl y t he excusabl e negl ect  st andar d when conf r ont ed wi t h 

PI C' s r equest  t he day of  t r i al  f or  an enl ar gement  of  t i me.   

I nst ead,  i t  r ecogni zed t hat  t her e wer e " a l ot  of  i ssues about  

what  evi dence ought  t o be bef or e t he t r i er  of  f act  and what  

won' t  go bef or e t he t r i er  of  f act . "   The cour t  obser ved t hat  

" t he maj or i t y of  [ t he i ssues] "  wer e " r ai sed by t he def ense and 

Dr .  Li ndemann whi ch have compl i cat ed t hi s case 

t r emendousl y .  .  .  . " 8  The cour t  appear ed concer ned about  

get t i ng t he " par t i es t hei r  day i n cour t "  and not  havi ng t o 

r eschedul e t he case. 9  I t  not ed t hat  because of  t he many 

compl i cat i ons r ai sed,  i ncl udi ng mot i ons i n l i mi ne by bot h s i des 

t oget her  wi t h a r equest  f or  addi t i onal  di scover y,  t hat  i t  woul d 

be di f f i cul t ,  even as a t r i al  t o t he cour t ,  t o get  t hi s case 

compl et ed i n t he al l ot t ed t i me.  

                                                 
8 I n i t s opi ni on,  t he cour t  of  appeal s caut i oned t hat  t he 

f act  a case mi ght  be easi er  t o r esol ve wi t hout  a j ur y t r i al  does 
not  t r ump t he const i t ut i onal  guar ant ee t o one.   Phel ps,  273 
Wi s.  2d 667,  ¶14 ( c i t i ng Fabr i kant  v.  Bache & Co. ,  609 F. 2d 411,  
419- 432 ( 9t h Ci r .  1979)  ( t her e i s no compl exi t y- except i on t o t he 
Sevent h Amendment  t o t he Uni t ed St at es Const i t ut i on) ,  cer t .  
deni ed sub nom. )   Al t hough we ar e mi ndf ul  of  t hi s concer n,  we 
concl ude t hat  t her e i s suf f i c i ent  evi dence t o sust ai n t he 
c i r cui t  cour t ' s  r ul i ng.  

9 The r ecor d i ndi cat es t hat  t he case was i ni t i al l y  schedul ed 
f or  t r i al  on Sept ember  16,  2002.   Subsequent l y,  i t  was 
r eschedul ed f or  t r i al  on December  4,  2002.    
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 ¶35 Al t hough t he ci r cui t  cour t  di d not  appl y t he pr oper  

l egal  st andar d,  we ar e sat i sf i ed t hat  t he r ecor d suppor t s i t s 

deci s i on t o deny PI C' s r equest  f or  a mot i on t o enl ar ge t i me.   

The r eason f or  t hi s l ar gel y st ems f r om PI C' s act i ons,  or  l ack 

t her eof ,  af t er  mai l i ng i n i t s l at e payment .   At  t hat  t i me,  PI C 

had t he opt i on t o be f or t hr i ght ,  not i f y t he c i r cui t  cour t  and 

opposi ng counsel  about  t he pr obl em,  and move f or  an enl ar gement  

of  t i me t o pay t he j ur y f ee.   I t  chose none of  t hese opt i ons.   

I ndeed,  15 mont hs passed by bef or e t he i ssue was r ai sed.   Even 

t hen,  i t  was not  r ai sed by PI C but  r at her  by opposi ng counsel .   

We vi ew t hese f act s as f at al  t o PI C' s c l ai m.  

¶36 On t hi s mat t er ,  Hedt cke i s i nst r uct i ve.   Ther e,  t hi s 

cour t  made cl ear  t hat ,  " an enl ar gement  of  t i me wi l l  be al l owed 

af t er  t he t i me has r un onl y when t he i ni t i al  f ai l ur e t o do t he 

act  was t he r esul t  of  excusabl e negl ect  and t her e has been no 

i nexcusabl e del ay i n movi ng f or  enl ar gement . "   Hedt cke,  109 

Wi s.  2d at  469- 70 n. 3 ( emphasi s added) .   Al t hough At t or ney 

Pet er son' s i l l ness may have account ed f or  t he i ni t i al  f ai l ur e t o 

pay t he f ee, 10 i t  cannot  j ust i f y t he subsequent  del ay i n movi ng 

f or  an enl ar gement  of  t i me.   See al so Mi l l i s  v.  Raye,  16 

                                                 
10 The Phel pses di sput e t hi s,  not i ng t hat  a r evi ew of  

At t or ney Pet er son' s wor k- r el at ed act i v i t i es i n t he summer  and 
f al l  of  2001 r eveal s t hat  he at t ended t he deposi t i on of  
Mar l ene' s t r eat i ng obst et r i c i an t he day af t er  t he j ur y f ee was 
due.   I n suppor t  of  t hi s ar gument ,  t he Phel pses f i l ed a mot i on 
t o suppl ement  t he r ecor d wi t h a ser i es of  cor r espondence 
pur por t i ng t o answer  whet her  At t or ney Pet er son was i ndeed i n t he 
of f i ce on t he dat es t hat  he cl ai med.   Because we do not  r esol ve 
t he f i r st  i ssue on t hi s basi s,  we now deny t hat  mot i on.  
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Wi s.  2d 79,  83,  113 N. W. 2d 820 ( 1962)  ( counsel ' s f ai l ur e t o move 

f or  an enl ar gement  of  t i me unt i l  14 weeks af t er  a deadl i ne 

passed i s not  excusabl e negl ect ) .   As a r esul t ,  we uphol d t he 

c i r cui t  cour t ' s  deci s i on t o deny PI C' s mot i on f or  enl ar gement  of  

t i me.  

I V 

 ¶37 The next  i ssue we must  addr ess i s t he pr oper  st andar d 

of  car e f or  Dr .  Li ndemann,  a t hen unl i censed f i r st - year  

r esi dent .   PI C mai nt ai ns t hat  Dr .  Li ndemann shoul d have been 

hel d t o t he st andar d of  car e appl i cabl e t o an unl i censed f i r st -

year  r esi dent .   The Phel pses,  on t he ot her  hand,  asser t  t hat  t he 

st andar d of  car e shoul d be t hat  of  an aver age,  f ul l y  l i censed 

physi c i an who pr ovi des obst et r i cal  car e.  

 ¶38 A l eadi ng case i n Wi sconsi n r egar di ng t he st andar d of  

car e f or  physi c i ans i s Johnson v.  Agonci l l o,  183 Wi s.  2d 143,  

515 N. W. 2d 508 ( Ct .  App.  1994) .   Ther e,  Dr .  Agonci l l o,  a f ami l y 

pr act i t i oner  wi t h a gener al  medi cal  pr act i ce,  under t ook t o t r eat  

a hi gh- r i sk obst et r i cal  pat i ent .   The chi l d was bor n ear l y and 

suf f er ed compl i cat i ons st emmi ng f r om hi s pr emat ur i t y.   The 

Johnsons al l eged t hat  Dr .  Agonci l l o was negl i gent  because he di d 

not  f ul f i l l  t he st andar d of  car e appl i cabl e t o physi c i ans who 

speci al i ze i n t r eat i ng hi gh- r i sk obst et r i cal  pat i ent s.   

Accor di ngl y,  t hey ar gued t hat  t he c i r cui t  cour t  er r ed by not  

i nst r uct i ng t he j ur y t hat  Dr .  Agonci l l o shoul d be hel d t o t he 

st andar d of  car e appl i cabl e t o t hose speci al i st s.  

 ¶39 The cour t  of  appeal s r ej ect ed t he Johnsons'  c l ai m.   I n 

doi ng so,  i t  expl ai ned t hat  t he f act  " t hat  Dr .  Agonci l l o chose 
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t o car e f or  and t r eat  Ms.  Johnson dur i ng her  hi gh- r i sk pr egnancy 

di d not  t r ansf or m hi s ' c l ass'  of  physi c i an t o t hat  of  t hose who 

t r eat  hi gh- r i sk obst et r i cal  pat i ent s. "   I d.  at  152.   As a 

r esul t ,  t he cour t  of  appeal s concl uded t hat  Dr .  Agonci l l o " was 

and he r emai ned a gener al  f ami l y pr act i t i oner  who t r eat ed 

obst et r i cal  pat i ent s and,  as i nst r uct ed by t he t r i al  cour t ,  he 

was t hus ' r equi r ed t o use t he degr ee of  car e,  ski l l ,  and 

j udgment  whi ch i s usual l y exer ci sed i n t he same or  s i mi l ar  

c i r cumst ances'  by t he aver age physi c i an i n t hat  c l ass. "   I d.    

 ¶40 The pat t er n j ur y i nst r uct i ons on medi cal  negl i gence 

r ef l ect  t he t wo compet i ng st andar ds of  car e at  i ssue i n Johnson:   

one f or  gener al  physi c i ans and one f or  speci al i st s.   Wi s JI ——

Ci vi l  1023 pr ovi des i n r el evant  par t :   

I n ( t r eat i ng)  ( di agnosi ng)  ( pl ai nt i f f ) ' s  ( i nj ur i es)  
( condi t i on) ,  ( doct or )  was r equi r ed t o use t he degr ee 
of  car e,  ski l l ,  and j udgment  whi ch r easonabl e ( doct or s 
who ar e i n t he gener al  pr act i ce)  [ or ]  ( speci al i s t s who 
pr act i ce t he speci al t y whi ch ( doct or )  pr act i ces)  woul d 
exer ci se i n t he same or  s i mi l ar  c i r cumst ances,  havi ng 
due r egar d f or  t he st at e of  medi cal  sci ence at  t he 
t i me ( pl ai nt i f f )  was ( t r eat ed)  ( di agnosed) .   A doct or  
who f ai l s t o conf or m t o t hi s st andar d i s negl i gent .   
The bur den i s on ( pl ai nt i f f )  t o pr ove t hat  ( doct or )  
was negl i gent .  

 ¶41 The pr obl em,  of  cour se,  wi t h Johnson and Wi s JI ——Ci vi l  

1023 i s t hat  bot h i gnor e t he uni que st at us of  an unl i censed 

f i r st - year  r esi dent . 11  As an unl i censed f i r st - year  r esi dent ,  Dr .  

                                                 
11 Al t hough t hey ar e gr aduat es of  medi cal  school ,  f i r st - year  

r esi dent s ar e unl i censed t o pr act i ce medi ci ne.   The r eason f or  
t hi s i s t hat  Wi s.  St at .  § 448. 05( 2)  r equi r es an addi t i onal  
" post gr aduat e t r ai ni ng of  12 mont hs"  bef or e i ssuance of  a 
l i cense.   
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Li ndemann' s aut hor i t y was l i mi t ed.   Al t hough he coul d r ef er  t o 

hi msel f  as an " M. D. , "  hi s f r eedom of  act i on was mor e r est r i ct ed 

t han t hat  of  a l i censed physi c i an.   I ndeed,  t he c i r cui t  cour t  

f ound t hat  Dr .  Li ndemann " had no aut hor i t y or  pr i v i l eges t o 

pr ovi de pr i mar y obst et r i cal  car e, "  and " was not  supposed t o act  

as t he pr i mar y at t endi ng physi c i an. "   Rat her ,  " [ h] i s pr i mar y 

dut y was t o assess and r epor t  f i ndi ngs and di f f er ent i al  

di agnoses t o an upper  l evel  seni or  r esi dent  or  t o t he at t endi ng 

obst et r i c i an. "  

 ¶42 Thi s cour t  has not  pr evi ousl y addr essed t he pecul i ar  

st at us of  unl i censed f i r st - year  r esi dent s i n t he cont ext  of  

medi cal  mal pr act i ce.   Onl y a f ew st at es have addr essed t he 

quest i on of  whet her  f i r st - year  r esi dent s shoul d be hel d t o t he 

same st andar d of  car e as l i censed physi c i ans,  and t he r esul t s 

appear  somewhat  mi xed.   Compar e,  e. g. ,  Rush v.  Akr on Gen.  Hosp. ,  

171 N. E. 2d 378,  381 ( Ohi o Ct .  App.  1957)  ( " [ w] hat  i s r equi r ed i n 

t he case of  an [ unl i censed]  i nt er n i s t hat  he shal l  possess such 

ski l l  and use such car e and di l i gence i n t he handl i ng of  

emer gency cases as capabl e medi cal  col l ege gr aduat es ser vi ng 

hospi t al s as i nt er ns or di nar i l y  possess under  s i mi l ar  

c i r cumst ances .  .  .  . " )  wi t h Cent man v.  Cobb,  581 N. E. 2d 1286,  

1288 ( I nd.  Ct .  App.  1991)  ( " [ w] e concl ude t hat  such [ a f i r st -

year  r esi dent ]  i s  a pr act i t i oner  of  medi c i ne r equi r ed t o 

exer ci se t he same st andar d of  ski l l  as a physi c i an wi t h an 

unl i mi t ed l i cense t o pr act i ce medi ci ne. " ) .    

¶43 Answer i ng t hi s quest i on now,  we det er mi ne t hat  

physi c i ans l i ke Dr .  Li ndemann shoul d be hel d t o t he st andar d of  
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car e appl i cabl e t o an unl i censed f i r st - year  r esi dent  based on 

t he uni que r est r i ct i ons descr i bed above. 12  Al t hough we 

ant i c i pat e t hi s new st andar d of  car e t o be l ower  t han t hat  of  an 

aver age l i censed physi c i an i n some cases,  we do not  expect  t hat  

i t  wi l l  become a gr ant  of  i mmuni t y.   Af t er  al l ,  unl i censed 

f i r st - year  r esi dent s ar e gr aduat es of  a medi cal  school  who 

pr ovi de sophi st i cat ed heal t h car e ser vi ces appr opr i at e t o t hei r  

" i n t r ai ni ng"  st at us.   Ther ef or e,  unl i censed r esi dent s coul d 

st i l l  be f ound negl i gent  i f ,  f or  exampl e,  t hey under t ook t o 

t r eat  out si de t he scope of  t hei r  aut hor i t y and exper t i se,  or  

t hey f ai l ed t o consul t  wi t h someone mor e ski l l ed and exper i enced 

when t he st andar d of  car e r equi r ed i t .  

¶44 I n t he pr esent  case,  t he c i r cui t  cour t  f ound Dr .  

Li ndemann t o be causal l y negl i gent  under  bot h st andar ds of  car e.   

That  i s,  i t  f ound hi m t o be negl i gent  under  t he st andar d 

appl i cabl e t o a f i r st - year  r esi dent  as wel l  as under  t he 

st andar d appl i cabl e t o an aver age physi c i an t r eat i ng an 

obst et r i cal  pat i ent . 13  The ci r cui t  cour t  t hen appor t i oned 80% of  

t he causal  negl i gence t o Dr .  Li ndemann and 20% t o St .  Joseph' s 

Hospi t al .   The cour t  of  appeal s quest i oned t hi s concl usi on,  

                                                 
12 Thus,  our  deci s i on shoul d not  be r ead as an open 

i nvi t at i on t o f ur t her  nuance t he basi c c l assi f i cat i ons of  
gener al  pr act i t i oner  and speci al i st .   Al t hough we est abl i sh a 
separ at e st andar d f or  an unl i censed physi c i an,  we do not  i nt end 
separ at e st andar ds f or  l i censed " i n t r ai ni ng"  physi c i ans.  

13 Cont r ar y t o t he asser t i on of  PI C,  t her e was an ef f or t  
made t o pr ove t hat  Dr .  Li ndemann met  t he l ower  s t andar d of  car e.   
I ndeed,  PI C' s own exper t s,  Dr s.  Br oekhui zen and Cl ar k,  addr essed 
t he mat t er .    
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not i ng t hat  t he per cent ages of  compar at i ve negl i gence al l ocat ed 

t o Dr .  Li ndemann and St .  Joseph' s pr esumabl y may be i nf l uenced 

by a change i n t he st andar ds by whi ch t hei r  r el at i ve conduct  was 

measur ed.   Phel ps,  273 Wi s.  2d 667,  ¶23.  

¶45 The appor t i onment  of  compar at i ve negl i gence i s a 

mat t er  l ef t  t o t he t r i er  of  f act .   Voi ght  v.  Ri est er er ,  187 

Wi s.  2d 459,  467,  523 N. W. 2d 133 ( Ct .  App.  1994) .   Wher e mor e 

t han one r easonabl e i nf er ence can be dr awn f r om t he evi dence,  

appel l at e cour t s wi l l  accept  t he i nf er ence dr awn by t he t r i er  of  

f act .   I d.  ( c i t i ng Br ai n v.  Mann,  129 Wi s.  2d 447,  452,  385 

N. W. 2d 227 ( Ct .  App.  1986) ) .   Appel l at e cour t s wi l l  sust ai n t he 

appor t i onment  of  compar at i ve negl i gence unl ess t he c i r cui t  

cour t ' s  det er mi nat i on was cl ear l y er r oneous.   I d.  ( c i t i ng Wi s.  

St at .  § 805. 17( 2) ) .   Exami ni ng t he r ecor d i n t he pr esent  case,  

we ar e sat i sf i ed t hat  t he c i r cui t  cour t ' s  exer ci se of  di scr et i on 

was not  c l ear l y er r oneous.  

¶46 Her e,  t he c i r cui t  cour t ' s  f act ual  f i ndi ngs and 

concl usi ons of  l aw speci f i cal l y del i neat e t he ways i n whi ch Dr .  

Li ndemann vi ol at ed bot h st andar ds of  car e. 14  Fr om t hese f i ndi ngs 

and concl usi ons emer ge t wo pr i mar y f aul t s t hat  ar e equal l y 

appl i cabl e t o unl i censed f i r st - year  r esi dent s and aver age 

physi c i ans t r eat i ng an obst et r i cal  pat i ent :   ( 1)  t he f ai l ur e t o 

consul t  wi t h anot her  physi c i an,  whet her  an upper  l evel  r esi dent  

or  an at t endi ng obst et r i c i an;  and ( 2)  t he f ai l ur e t o move 

                                                 
14 To t he ext ent  t he c i r cui t  cour t  er r ed i n appl y i ng t he 

st andar d of  car e appl i cabl e t o an aver age physi c i an t r eat i ng an 
obst et r i cal  pat i ent ,  we deem t hat  er r or  har ml ess.  
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Mar l ene t o t he Labor  and Del i ver y sect i on of  t he hospi t al .   The 

cour t ' s  deci s i on st at es i n r el evant  par t :  

• At  4: 15 a. m.  " The st andar d of  car e appl i cabl e t o 
a f i r st  year  r esi dent  and t he st andar d det er mi ned 
by t hi s cour t  i n i t s l et t er  deci s i on [ of  an 
aver age physi c i an t r eat i ng an obst et r i cal  
pat i ent ] ,  r equi r ed t he pat i ent  t o be moved t o 
Labor  and Del i ver y and t he at t endi ng physi c i an or  
t he st af f  physi c i an t o be cont act ed t o assess t he 
pat i ent . "  

• At  6: 00 a. m. ,  " The st andar d of  car e r equi r ed Dr .  
Li ndemann t o not i f y an upper  l evel  seni or  
r esi dent  or  t he at t endi ng obst et r i c i an and move 
Mar l ene Phel ps t o t he Labor  and Del i ver y sect i on 
f or  c l oser  moni t or i ng by l abor  and del i ver y 
nur ses and t he st af f  or  at t endi ng obst et r i c i an. "  

• That  t he def endant ,  Dr .  Mat t hew Li ndemann was 
negl i gent  i n hi s car e and t r eat ment  of  Mar l ene 
Phel ps and Adam Phel ps under  bot h t he st andar d of  
car e appl i cabl e t o a f i r st  year  r esi dent  and t he 
st andar d det er mi ned t o be appl i cabl e by t hi s 
cour t  i n i t s deci s i on dat ed November  27,  2002.  

¶47  Thus,  as appl i ed t o t he f act s of  t hi s case,  t he 

compet i ng st andar ds of  car e wer e not  as di spar at e as t he cour t  

of  appeal s sur mi sed.   A r evi ew of  t he r ecor d i ndi cat es t hat  t he 

c i r cui t  cour t  f ound Dr .  Li ndemann negl i gent  under  ei t her  

st andar d,  and t hat  hi s negl i gent  conduct  was essent i al l y  t he 

same:   ( 1)  t he f ai l ur e t o consul t  wi t h anot her  physi c i an;  and 

( 2)  t he f ai l ur e t o move Mar l ene t o t he Labor  and Del i ver y 

sect i on of  t he hospi t al .   Gi ven t hese f i ndi ngs,  we ar e not  

per suaded t hat  t he per cent ages of  compar at i ve negl i gence 

al l ocat ed t o Dr .  Li ndemann f or  hi s act i ons and St .  Joseph' s 

Hospi t al  f or  t he i mpl ement at i on of  i t s  r esi dency pr ogr am woul d 
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be i nf l uenced by a change i n t he st andar ds by whi ch t hei r  

r el at i ve conduct  was measur ed.   Accor di ngl y,  we concl ude t hat  

t he c i r cui t  cour t ' s  exer ci se of  di scr et i on was not  c l ear l y  

er r oneous.   

V 

 ¶48 We t ur n next  t o t he appl i cabi l i t y  of  t he heal t h car e 

ser vi ces r evi ew pr i v i l ege f ound i n Wi s.  St at .  § 146. 38.   Thi s 

i ssue st ems f r om a l et t er  wr i t t en by Dr .  Wor t hi ngt on t o Dr .  

Cr ui kshank r egar di ng Dr .  Li ndemann' s act i ons on November  24,  

1998.   I n t he l et t er ,  Dr .  Wor t hi ngt on compl ai ned t hat  Dr .  

Li ndemann had " f ai l ed i n a number  of  ar eas, "  whi ch he speci f i ed,  

i n connect i on wi t h hi s t r eat ment  of  Mar l ene.   PI C cl ai ms t hat  

t he l et t er  was pr ot ect ed f r om di scl osur e by Wi s.  St at .  § 146. 38.   

The Phel pses,  by cont r ast ,  ar gue t hat  t he pr i v i l ege does not  

appl y.  

 ¶49 Wi sconsi n St at .  § 146. 38( 1m)  pr ovi des,  wi t h except i ons 

not  mat er i al  her e,  t hat  " [ n] o per son who par t i c i pat es i n t he 

r evi ew or  eval uat i on of  t he ser vi ces of  heal t h car e pr ovi der s 

.  .  .  may di scl ose any i nf or mat i on acqui r ed i n connect i on wi t h 

such r evi ew or  eval uat i on. "   Wi s.  St at .  § 146. 38( 2)  addr esses 

sever al  di st i nct  cat egor i es of  mat er i al s cr eat ed by t he st at ut e 

and t he appl i cabi l i t y  of  t he pr i v i l ege t o each one:    

Al l  or gani zat i ons or  eval uat or s r evi ewi ng or  
eval uat i ng t he ser vi ces of  heal t h car e pr ovi der s shal l  
keep a r ecor d of  t hei r  i nvest i gat i ons,  i nqui r i es,  
pr oceedi ngs and concl usi ons.   No such r ecor d may be 
r el eased t o any per son under  s.  804. 10( 4)  or  ot her wi se 
except  as pr ovi ded i n sub.  ( 3) .   No such r ecor d may be 
used i n any c i v i l  act i on f or  per sonal  i nj ur i es agai nst  
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t he heal t h car e pr ovi der  or  f aci l i t y ;  however ,  
i nf or mat i on,  document s or  r ecor ds pr esent ed dur i ng t he 
r evi ew or  eval uat i on may not  be const r ued as i mmune 
f r om di scover y under  s.  804. 10( 4)  or  use i n any ci v i l  
act i on mer el y because t hey wer e so pr esent ed.  Any 
per son who t est i f i es dur i ng or  par t i c i pat es i n t he 
r evi ew or  eval uat i on may t est i f y  i n any ci v i l  act i on 
as t o mat t er s wi t hi n hi s or  her  knowl edge,  but  may not  
t est i f y as t o i nf or mat i on obt ai ned t hr ough hi s or  her  
par t i c i pat i on i n t he r evi ew or  eval uat i on,  nor  as t o 
any concl usi on of  such r evi ew or  eval uat i on.  

¶50 The pur pose of  t he heal t h car e ser vi ces pr i v i l ege i s 

t o " ' pr ot ect  t he conf i dent i al i t y  of  t he peer  r ev i ew pr ocess,  i n 

t he hope t hat  conf i dent i al i t y  woul d encour age f r ee and open 

di scussi on,  among physi c i ans knowl edgeabl e i n an ar ea,  of  t he 

qual i t y of  t r eat ment  r ender ed by ot her  physi c i ans. ' "   Br aver man 

v.  Col umbi a Hospi t al ,  I nc. ,  2001 WI  App 106,  ¶14,  244 

Wi s.  2d 98,  629 N. W. 2d 66 ( quot i ng St at e ex r el .  Good Samar i t an 

v.  Mor oney,  123 Wi s.  2d 89,  98,  365 N. W. 2d 887 ( Ct .  App.  1985) ) .   

The peer  r evi ew cont empl at ed by t he st at ut e i s desi gned t o ai d 

physi c i ans on t he hospi t al  st af f  i n mai nt ai ni ng and i mpr ovi ng 

t he qual i t y of  t hei r  wor k.   I d.  ( c i t i ng Mor oney,  123 Wi s.  2d at  

98) .  

 ¶51  I n anal yzi ng t hi s i ssue,  t he f i r st  quest i on posed i s 

whet her  Dr .  Li ndemann i s a " heal t h car e pr ovi der , "  so t hat  Dr .  

Wor t hi ngt on' s l et t er  mi ght  qual i f y as a " r evi ew or  eval uat i on"  

of  Dr .  Li ndemann' s " ser vi ces"  i n connect i on wi t h t r eat ment  of  

Mar l ene.   The t er m " heal t h car e pr ovi der "  i s  not  def i ned i n t he 

st at ut e f or  t he heal t h car e ser vi ces r evi ew pr i vi l ege.   However ,  

by v i r t ue of  § 146. 38( 1) ( b) ,  i t  " i ncl udes an ambul ance ser vi ce 

pr ovi der ,  as def i ned i n s.  146. 50( 1) ( c) ,  an emer gency medi cal  
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t echni c i an,  as def i ned i n s.  146. 50( 1) ( e) ,  and a f i r s t  

r esponder ,  as def i ned i n s.  146. 50( 1) ( hm) . "   Si gni f i cant l y,  none 

of  t hese t hr ee cat egor i es woul d qual i f y as " heal t h car e 

pr ovi der s"  under  t he mor e l i mi t ed def i ni t i on f ound i n Wi s.  St at .  

ch.  655,  whi ch gover ns medi cal  mal pr act i ce c l ai ms agai nst  heal t h 

car e pr ovi der s. 15 

 ¶52 Al t hough i t  appear s t hat  t he def i ni t i on of  " heal t h 

car e pr ovi der "  under  Wi s.  St at .  § 146. 38( 1m)  i s mor e expansi ve 

t han t he def i ni t i on of  " heal t h car e pr ovi der "  under  Wi s.  St at .  

ch.  655,  we need not  def i ni t el y r esol ve t he quest i on.   I nst ead,  

we det er mi ne t hat  even i f  Dr .  Li ndemann i s a " heal t h car e 

pr ovi der "  under  Wi s.  St at .  § 146. 38( 1m) ,  t he peer  r evi ew 

pr i v i l ege her e does not  appl y because t he l et t er  was not  par t  of  

t he peer  r evi ew eval uat i on pr ocess.  

 ¶53 The par t i es di sput e whet her  t he i nf or mat i on i n Dr .  

Wor t hi ngt on' s l et t er  was " acqui r ed i n connect i on wi t h such 

r evi ew or  eval uat i on. "   I n addr essi ng t hi s mat t er ,  we not e t hat  

t he par t y asser t i ng t he heal t h car e ser vi ces r evi ew pr i v i l ege 

bear s t he bur den of  est abl i shi ng t wo condi t i ons.   Fi r st ,  t he 

i nvest i gat i on must  be par t  of  a pr ogr am or gani zed and oper at ed 

t o i mpr ove t he qual i t y of  heal t h car e at  t he hospi t al .   Mal l on 

                                                 
15 Wi sconsi n St at .  §§ 655. 001( 8)  and 655. 002( 1) ( a)  t oget her  

def i ne " heal t h car e pr ovi der , "  as r el evant  her e,  as " [ a]  
physi c i an. "   As we have seen,  a " physi c i an"  i s,  as r el evant  
her e,  " a medi cal  .  .  .  physi c i an l i censed under  ch.  448. "   Wi s.  
St at .  § 655. 001( 10m) .   Because Dr .  Li ndemann was not  yet  
l i censed when he t r eat ed Mar l ene,  he was not  a " heal t h car e 
pr ovi der "  under  Wi s.  St at .  ch.  655.  
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v.  Campbel l ,  178 Wi s.  2d 278,  287,  504 N. W. 2d 357 ( Ct .  App.  

1993) .   Second,  t he per son conduct i ng t he i nvest i gat i on must  be 

act i ng on behal f  of ,  or  as par t  of  a gr oup wi t h r el at i vel y 

const ant  member shi p,  of f i cer s,  a pur pose and a set  of  

r egul at i ons.   I d.    

 ¶54 We concl ude t hat  PI C cannot  meet  i t s bur den.   Her e,  

t he t est i mony of  Pat r i c i a Kal dor ,  t he v i ce- pr esi dent  i n char ge 

of  pat i ent  ser vi ces at  St .  Joseph' s Hospi t al ,  est abl i shed t hat  

any i nvest i gat i on conduct ed of  Dr .  Li ndemann was i ni t i at ed by 

t he hospi t al .   Mor eover ,  Dr .  Wor t hi ngt on conf i r med t hat  t he 

hospi t al ' s  peer  r evi ew commi t t ee was not  convened t o r evi ew Dr .  

Li ndemann' s case. 16  Thus,  we ar e sat i sf i ed t hat  t he 

i nvest i gat i on of  Dr .  Li ndemann was i ni t i at ed t o r epor t  a pr obl em 

t o Dr .  Cr ui kshank,  t he super vi sor  of  t he r esi dency pr ogr am i n 

whi ch Dr .  Li ndemann was enr ol l ed,  and not  t o i mpr ove t he qual i t y 

of  heal t h car e at  t he hospi t al .   Accor di ngl y,  we det er mi ne t hat  

Wi s.  St at .  § 146. 38 does not  appl y t o t hi s case.  

VI  

 ¶55 Fi nal l y,  we consi der  t he appl i cabi l i t y  of  t he cap on 

noneconomi c damages i mposed by Wi s.  St at .  § 893. 55( 4) ( b) .   PI C 

ar gues t hat  t he damage l i mi t at i ons pr ovi ded i n Wi s.  St at .  

§ 893. 55( 4)  appl y t o unl i censed f i r st - year  medi cal  r esi dent s.   

Meanwhi l e,  t he Phel pses cont end t hat  t he damage l i mi t at i ons do 

                                                 
16 Thi s f act  i s  s i gni f i cant  as Wi s.  St at .  § 146. 38 i s 

gener al l y r ef er r ed t o as t he " peer  r evi ew"  st at ut e.    
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not  appl y t o unl i censed f i r st - year  r esi dent s who ar e not  cover ed 

by Wi s.  St at .  ch.  655.  

 ¶56 Wi sconsi n St at .  § 893. 55 has t wo par t s.   Subsect i ons 

( 1) - ( 3)  set  f or t h t he st at ut es of  l i mi t at i ons f or  act i ons t o 

r ecover  damages f or  i nj ur y ar i s i ng f r om t r eat ment  by a heal t h 

car e pr ovi der :  

( 1)  Except  as pr ovi ded by subs.  ( 2)  and ( 3) ,  an act i on 
t o r ecover  damages f or  i nj ur y ar i s i ng f r om any 
t r eat ment  or  oper at i on per f or med by,  or  f r om any 
omi ssi on by,  a per son who i s a heal t h car e pr ovi der ,  
r egar dl ess of  t he t heor y on whi ch t he act i on i s based,  
shal l  be commenced wi t hi n t he l at er  of :  

( a)  Thr ee year s f r om t he dat e of  t he i nj ur y,  or  

( b)  One year  f r om t he dat e t he i nj ur y was di scover ed 
or ,  i n t he exer ci se of  r easonabl e di l i gence shoul d 
have been di scover ed,  except  t hat  an act i on may not  be 
commenced under  t hi s par agr aph mor e t han 5 year s f r om 
t he dat e of  t he act  or  omi ssi on.  

( 2)  I f  a heal t h car e pr ovi der  conceal s f r om a pat i ent  
a pr i or  act  or  omi ssi on of  t he pr ovi der  whi ch has 
r esul t ed i n i nj ur y t o t he pat i ent ,  an act i on shal l  be 
commenced wi t hi n one year  f r om t he dat e t he pat i ent  
di scover s t he conceal ment  or ,  i n t he exer ci se of  
r easonabl e di l i gence,  shoul d have di scover ed t he 
conceal ment  or  wi t hi n t he t i me l i mi t at i on pr ovi ded by 
sub.  ( 1) ,  whi chever  i s l at er .  

( 3)  When a f or ei gn obj ect  whi ch has no t her apeut i c or  
di agnost i c pur pose or  ef f ect  has been l ef t  i n a 
pat i ent ' s body,  an act i on shal l  be commenced wi t hi n 
one year  af t er  t he pat i ent  i s  awar e or ,  i n t he 
exer ci se of  r easonabl e car e,  shoul d have been awar e of  
t he pr esence of  t he obj ect  or  wi t hi n t he t i me pr ovi ded 
by sub.  ( 1) ,  whi chever  i s l at er .  

( Emphasi s added. )  
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 ¶57 Subsect i ons ( 4) - ( 5) ,  by cont r ast ,  set  f or t h t he 

pr ocedur e f or  i mpl ement i ng t he noneconomi c damage cap i n Wi s.  

St at .  ch.  655.  

( 4) ( a)  I n t hi s subsect i on,  " noneconomi c damages"  means 
moneys i nt ended t o compensat e f or  pai n and suf f er i ng;  
humi l i at i on;  embar r assment ;  wor r y;  ment al  di st r ess;  
noneconomi c ef f ect s of  di sabi l i t y  i ncl udi ng l oss of  
enj oyment  of  t he nor mal  act i v i t i es,  benef i t s and 
pl easur es of  l i f e and l oss of  ment al  or  physi cal  
heal t h,  wel l - bei ng or  bodi l y f unct i ons;  l oss of  
consor t i um,  soci et y and compani onshi p;  or  l oss of  l ove 
and af f ect i on.  

( b)  The t ot al  noneconomi c damages r ecover abl e f or  
bodi l y i nj ur y or  deat h,  i ncl udi ng any act i on or  
pr oceedi ng based on cont r i but i on or  i ndemni f i cat i on,  
may not  exceed t he l i mi t  under  par .  ( d)  f or  each 
occur r ence on or  af t er  May 25,  1995,  f r om al l  heal t h 
car e pr ovi der s and al l  empl oyees of  heal t h car e 
pr ovi der s act i ng wi t hi n t he scope of  t hei r  empl oyment  
and pr ovi di ng heal t h car e ser vi ces who ar e f ound 
negl i gent  and f r om t he pat i ent s compensat i on f und.  

( c)  A cour t  i n an act i on t r i ed wi t hout  a j ur y shal l  
make a f i ndi ng as t o noneconomi c damages wi t hout  
r egar d t o t he l i mi t  under  par .  ( d)  .  .  .  

( d)  The l i mi t  on t ot al  noneconomi c damages f or  each 
occur r ence under  par .  ( b)  on or  af t er  May 25,  1995,  
shal l  be $350, 000 and shal l  be adj ust ed by t he 
di r ect or  of  st at e cour t s .  .  .   

( e)  Economi c damages r ecover ed under  ch.  655 f or  
bodi l y i nj ur y or  deat h,  i ncl udi ng any act i on or  
pr oceedi ng based on cont r i but i on or  i ndemni f i cat i on,  
shal l  be det er mi ned f or  t he per i od dur i ng whi ch t he 
damages ar e expect ed t o accr ue,  t aki ng i nt o account  
t he est i mat ed l i f e expect ancy of  t he per son,  t hen 
r educed t o pr esent  val ue,  t aki ng i nt o account  t he 
ef f ect s of  i nf l at i on.  

( f )  Not wi t hst andi ng t he l i mi t s on noneconomi c damages 
under  t hi s subsect i on,  damages r ecover abl e agai nst  
heal t h car e pr ovi der s and an empl oyee of  a heal t h car e 
pr ovi der ,  act i ng wi t hi n t he scope of  hi s or  her  
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empl oyment  and pr ovi di ng heal t h car e ser vi ces,  f or  
wr ongf ul  deat h ar e subj ect  t o t he l i mi t  under  s.  
895. 04( 4) .   I f  damages i n excess of  t he l i mi t  under  s.  
895. 04( 4)  ar e f ound,  t he cour t  shal l  make any 
r educt i on r equi r ed under  s.  895. 045 and shal l  awar d 
t he l esser  of  t he r educed amount  or  t he l i mi t  under  s.  
895. 04( 4) .   

( 5)  Ever y awar d of  damages under  ch.  655 shal l  speci f y 
t he sum of  money,  i f  any,  awar ded f or  each of  t he 
f ol l owi ng f or  each cl ai mant  f or  t he per i od f r om t he 
dat e of  i nj ur y t o t he dat e of  awar d and f or  t he per i od 
af t er  t he dat e of  awar d,  wi t hout  r egar d t o t he l i mi t  
under  sub.  ( 4)  ( d)  .  .  .   

( Emphasi s added. )  

 ¶58 As not ed above,  t he subdi v i s i on at  i ssue i s Wi s.  St at .  

§ 893. 55( 4) ( b) .   Wi t hi n t hat  subdi v i s i on,  t he par t i es di sput e 

t he meani ng of  t he t er m " heal t h car e pr ovi der . "   The t er m 

" heal t h car e pr ovi der "  i s  used el sewher e i n Wi s.  St at .  § 893. 55,  

i n subsect i ons ( 1)  and ( 2) .   Typi cal l y,  a t er m used i n mul t i pl e 

subsect i ons wi t hi n a st at ut e i s gi ven t he same meani ng.   Gener al  

Cast i ngs Cor p.  v.  Wi nst ead,  156 Wi s.  2d 752,  759,  457 N. W. 2d 557 

( Ct .  App.  1990) .   However ,  as t he cour t  of  appeal s r ecogni zed,  

" [ t ] hi s i s one of  t hose r ar e i nst ances wher e i t  does not . "   

Phel ps,  273 Wi s.  2d 667,  ¶42.  

 ¶59 I n Cl ar k v.  Er dmann,  161 Wi s.  2d 428,  468 N. W. 2d 18 

( 1991) ,  t hi s cour t  consi der ed whet her  t he medi cal  mal pr act i ce 

st at ut e of  l i mi t at i ons f ound i n Wi s.  St at .  § 893. 55( 1)  appl i ed 

t o podi at r i st s.   I t  concl uded t hat  i t  di d,  r easoni ng t hat  t he 

t er m " pl ai nl y appl i es t o anyone who pr of essi onal l y pr ovi des 

heal t h car e t o ot her s.   Podi at r i st s do exact l y t hat :   t hey 

pr ovi de heal t h car e t o ot her s;  and,  l i ke ot her  pr of essi onal  

heal t h car e pr ovi der s,  t hey ar e l i censed t o pr act i ce by t he 
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st at e medi cal  exami ni ng boar d pur suant  t o ch.  448,  St at s. "   I d.  

at  438- 39.   The Cl ar k deci s i on i s di st i ngui shabl e f r om t he 

pr esent  case,  however ,  as i t  addr essed Wi s.  St at .  § 893. 55( 1)  

deal i ng wi t h t he st at ut e of  l i mi t at i ons.   Ther e was no i ssue 

bef or e i t  r egar di ng Wi s.  St at .  ch.  655 or  t he noneconomi c damage 

cap i n Wi s.  St at .  § 893. 55( 4) .    

 ¶60 Si nce Cl ar k,  t he cour t  of  appeal s has ext ended t hi s 

br oad r eadi ng of  " heal t h car e pr ovi der "  t o ot her  heal t h 

pr of essi ons.   See,  e. g. ,  Webb v.  Ocul ar r a Hol di ng,  I nc. ,  2000 WI  

App 25,  ¶¶8- 15,  232 Wi s.  2d 495,  501- 09,  606 N. W. 2d 552 

( opt omet r i st s) ,  over r ul ed on ot her  gr ounds,  Paul  v.  Skemp,  2001 

WI  42,  242 Wi s.  2d 507,  625 N. W. 2d 860;  Ar enz v.  Br onst on,  224 

Wi s.  2d 507,  512- 15,  592 N. W. 2d 295 ( Ct .  App.  1999)  

( chi r opr act or s) ;  and Ri t t  v.  Dent al  Car e Associ at es,  199 Wi s.  2d 

48,  60- 64,  543 N. W. 2d 852,  ( Ct .  App.  1995)  ( dent i st s) .   Agai n 

t hough,  t hese cases consi der ed onl y t he appl i cabi l i t y  of  Wi s.  

St at .  § 895. 55' s  st at ut es of  l i mi t at i on.   None of  t hem hel d t hat  

t he medi cal  mal pr act i ce noneconomi c damage cap i n Wi s.  St at .  

§ 893. 55( 4)  appl i ed t o heal t h car e pr ovi der s who ar e not  subj ect  

t o Wi s.  St at .  ch.  655.    

 ¶61 Rel yi ng on t he above cases,  PI C mai nt ai ns t hat  Dr .  

Li ndemann shoul d al so be consi der ed a " heal t h car e pr ovi der "  

under  Wi s.  St at .  § 893. 55,  as he pr of essi onal l y pr ovi ded heal t h 

car e t o Mar l ene as an unl i censed f i r st - year  r esi dent .   The 

pr obl em wi t h t hi s ar gument ,  of  cour se,  i s t hat  i t  i gnor es t he 

cont ext  i n whi ch t he t er m " heal t h car e pr ovi der "  i s  used.   Thi s 

case does not  i nvol ve subsect i ons ( 1) - ( 3)  and t he appl i cabl e 
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st at ut es of  l i mi t at i ons.   Rat her ,  i t  i nvol ves subsect i ons ( 4) -

( 5)  and t he cap on noneconomi c damages.   Thi s i s s i gni f i cant ,  

f or  subsect i ons ( 4) - ( 5)  speci f i cal l y r ef er ence Wi s.  St at .  ch.  

655 and/ or  t he pat i ent s compensat i on f und. 17  Li kewi se,  Wi s.  

St at .  § 655. 017,  whi ch set s f or t h t he cap on noneconomi c damages 

i n medi cal  mal pr act i ce act i ons,  speci f i cal l y r ef er ences Wi s.  

St at .  § 893. 55( 4) . 18 

 ¶62 I f  we wer e t o accept  PI C' s ar gument  and hol d t he cap 

i n Wi s.  St at .  § 893. 55( 4)  appl i cabl e t o al l  heal t h car e 

pr ovi der s,  r egar dl ess of  whet her  t hey f el l  out s i de Wi s.  St at .  

ch.  655,  t r oubl i ng quest i ons emer ge.   For  exampl e,  what  woul d 

t he pur pose of  Wi s.  St at .  § 655. 017 be?  PI C' s r eadi ng of  Wi s.  

St at .  § 893. 55( 4)  as an i ndependent  cap on noneconomi c damages 

woul d appear  t o r ender  i t  super f l uous.   Mor eover ,  how woul d 

cour t s appl y Wi s.  St at .  § 893. 55( 4) ( b) ,  whi ch r ef er ences t he 

                                                 
17 The " pat i ent s  compensat i on f und"  r ef er s t o t he Wi sconsi n 

Pat i ent s Compensat i on Fund est abl i shed by Wi s.  St at .  § 655. 27.   

18 Wi sconsi n St at .  § 655. 017,  ent i t l ed " Li mi t at i on on 
noneconomi c damages, "  pr ovi des:   

The amount  of  noneconomi c damages r ecover abl e by a 
c l ai mant  or  pl ai nt i f f  under  t hi s  chapt er  f or  act s or  
omi ssi ons of  a heal t h car e pr ovi der  i f  t he act  or  
omi ssi on occur s on or  af t er  May 25,  1995,  and f or  act s 
or  omi ssi ons of  an empl oyee of  a heal t h car e pr ovi der ,  
act i ng wi t hi n t he scope of  hi s or  her  empl oyment  and 
pr ovi di ng heal t h car e ser vi ces,  f or  act s or  omi ssi ons 
occur r i ng on or  af t er  May 25,  1995,  i s subj ect  t o t he 
l i mi t s under  s.  893. 55( 4) ( d)  and ( f ) .  

( Emphasi s added. )  
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Fund' s payment  l i mi t ,  and Wi s.  St at .  § 893. 55( 4) ( e)  and ( 5) ,  

whi ch expr essl y r ef er ence damages awar ded " under  ch.  655" ?  

These cannot  be appl i ed t o a non- chapt er  655 case or  non- chapt er  

655 heal t h car e pr ovi der .   As a r esul t ,  t hese pr ovi s i ons become 

conf l i c t i ng and meani ngl ess as appl i ed t o non- chapt er  655 heal t h 

car e pr ovi der s.  

 ¶63 PI C' s const r uct i on of  " heal t h car e pr ovi der "  i n Wi s.  

St at .  § 893. 55 woul d al so l ead t o absur d r esul t s .   See St r enke 

v.  Hogner ,  2005 WI  25,  ¶48,  __ Wi s.  2d __,  694 N. W. 2d 296 ( " Laws 

must  be i nt er pr et ed,  consi der i ng t he l egal  and pr act i cal  

consequences,  t o avoi d unr easonabl e and absur d r esul t s. " ) .   The 

hi st or y behi nd t he cr eat i on of  Wi s.  St at .  ch.  655 i n 1975 and 

t he noneconomi c damage cap i n Wi s.  St at .  §§ 655. 017 and 

893. 55( 4)  i n 1985 was i n r esponse t o a per cei ved medi cal  

mal pr act i ce l i abi l i t y  i nsur ance cr i s i s.   Yet ,  PI C woul d have us 

gi ve any ent i t y t hat  pr of essi onal l y pr ovi des heal t h car e 

ser vi ces ( e. g. ,  opt omet r i st s,  chi r opr act or s,  dent i st s,  et c. )  t he 

benef i t  of  l i mi t ed l i abi l i t y  as wel l  as Fund cover age,  despi t e 

t he f act  t hat  t hese ent i t i es do not  pay i nt o t he Fund.   Thi s we 

decl i ne t o do.   Such an expansi on i s best  l ef t  t o t he 

l egi s l at ur e.  

 ¶64 I n t he end,  we vi ew t he pr ovi s i ons i n Wi s.  St at .  

§ 893. 55 r egul at i ng t he awar d of  noneconomi c damages and Wi s.  

St at .  ch.  655 as i next r i cabl y i nt er t wi ned.   Recogni z i ng t hi s 

i nt er pl ay,  t he cour t  of  appeal s obser ved:  " [ t ] he l egi s l at ur e has 

unambi guousl y decl ar ed t hat  t he cap on noneconomi c damages i n 

WI S.  STAT.  § 893. 55( 4) ( b)  appl i es onl y t o t hose who ar e heal t h-
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car e pr ovi der s under  WI S.  STAT.  ch.  655,  and t o ' empl oyees of  

heal t h car e pr ovi der s '  as t he phr ase i s f ur t her  l i mi t ed by 

§ 893. 55( 4) ( b) . "   Phel ps,  273 Wi s.  2d 667,  ¶45.   We agr ee wi t h 

t hi s concl usi on.   Thus,  because Dr .  Li ndemann was not  a " heal t h 

car e pr ovi der "  as t he t er m i s def i ned by Wi s.  St at .  ch.  655,  we 

det er mi ne t hat  t he cap on noneconomi c damages i mposed by Wi s.  

St at .  § 893. 55( 4) ( b)  does not  appl y. 19   

VI I  

 ¶65 I n sum,  we concl ude t hat  ( 1)  t he cr oss- pet i t i oner s 

wai ved t hei r  r i ght  t o a j ur y t r i al  by not  t i mel y payi ng t he j ur y 

f ee,  and t he ci r cui t  cour t  pr oper l y deni ed t hei r  mot i on t o 

ext end t i me f or  payi ng t he f ee;  ( 2)  Dr .  Li ndemann shoul d be hel d 

t o t he st andar d of  car e appl i cabl e t o an unl i censed f i r st - year  

r esi dent ;  ( 3)  t he heal t h car e ser vi ces r evi ew pr i v i l ege f ound i n 

Wi s.  St at .  § 146. 38 does not  appl y t o t hi s case;  and ( 4)  t he cap 

on noneconomi c damages i mposed by Wi s.  St at .  § 893. 55( 4) ( b)  does 

not  appl y t o Dr .  Li ndemann under  t he f act s pr esent ed.   However ,  

we r emand t he mat t er  t o t he c i r cui t  cour t  f or  a det er mi nat i on of  

whet her  Dr .  Li ndemann was a " bor r owed empl oyee"  of  St .  Joseph' s 

Hospi t al  and t her ef or e ent i t l ed t o t he cap pr ot ect i on as an 

" empl oyee"  of  a heal t h car e pr ovi der  under  Wi s.  St at .  

                                                 
19 Li ke t he cour t  of  appeal s,  we ar e mi ndf ul  t hat  t he 

excl usi on f r om Wi s.  St at .  ch.  655 of  f i r st - year  r esi dent s i s 
somewhat  anomal ous because t hey,  l i ke l i censed physi c i ans,  
pr ovi de some heal t h car e ser vi ces t o pat i ent s.   Phel ps,  273 
Wi s.  2d 667,  ¶47.   However ,  t hat  i s  what  t he st at ut es pr ovi de,  
and t he l egi s l at ur e i s f r ee t o r emedy t hi s i ncongr ui t y i f  i t  so 
chooses.   



No.  2003AP580   

 

35 
 

§ 893. 55( 4) ( b) .   Accor di ngl y,  we r ever se t he deci s i on of  t he 

cour t  of  appeal s and r emand t o t he c i r cui t  cour t  f or  f ur t her  

pr oceedi ngs. 20 

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause i s r emanded t o t he c i r cui t  cour t .   

¶66 JON P.  WI LCOX,  J.  di d not  par t i c i pat e.  

 

                                                 
20 Dur i ng t he pendency of  t he appeal ,  t he pet i t i oner s f i l ed 

a mot i on t o st r i ke t he br i ef  of  ami cus cur i ae Ohi o I nsur ance 
Company.   The mot i on i s deni ed.    
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¶67 DAVI D T.  PROSSER,  J.    (concurring in part, dissenting 

in part).  Pr act i cal l y speaki ng,  medi cal  r esi dent s " pr ovi de 

heal t h car e. "   Yet  t he maj or i t y concl udes t hat  medi cal  r esi dent s 

ar e not  " heal t h car e pr ovi der s"  by appl y i ng a st r i ct  

i nt er pr et at i on of  t he def i ni t i ons i n Wi s.  St at .  ch.  655 t o t he 

t er m " heal t h car e pr ovi der "  i n Wi s.  St at .  § 893. 55( 4) ( b) .  

¶68 However  " anomal ous"  t hi s det er mi nat i on mi ght  be, 1 i t  

woul d be t ol er abl e i f  t he maj or i t y s i mul t aneousl y r ecogni zed 

t hat  t he l egi s l at ur e has f or  year s ext ended t he cover age of  

chapt er  655 and Wi s.  St at .  § 893. 55( 4) ( c)  and ( f )  t o an 

" empl oyee of  a heal t h car e pr ovi der , "  see Wi s.  St at .  §§ 655. 005,  

655. 017,  and 893. 55( 4) ( b) , 2 and t hat  Dr .  Mat t hew Li ndemann was 

i ndi sput abl y an " empl oyee"  of  some heal t h car e pr ovi der  whose 

st at us woul d t r i gger  hi s cover age under  t he r el evant  st at ut e.   

I nst ead,  t he maj or i t y ducks t he i ssue.   The maj or i t y r emands t o 

t he c i r cui t  cour t  t he quest i on whet her  Dr .  Li ndemann was a 

" bor r owed empl oyee"  of  St .  Joseph' s Hospi t al ,  maj or i t y op. ,  ¶4,  

i gnor i ng t he f act  t hat  t he c i r cui t  cour t  has i mpl i c i t l y  made t wo 

pr evi ous f i ndi ngs t hat  Dr .  Li ndemann was not  such an empl oyee. 3  

The maj or i t y ' s r emand,  wi t hout  a wor d of  cr i t i c i sm or  gui dance,  

                                                 
1 Phel ps v.  Physi c i ans I ns.  Co. ,  2004 WI  App 91,  ¶47,  273 

Wi s.  2d 667,  681 N. W. 2d 571.  

2 Al l  of  t he pr ov i s i ons of  chapt er  655,  i ncl udi ng t he damage 
caps,  appl y t o " empl oyees"  of  heal t h car e pr ovi der s.   See 
Wi s.  St at .  § 655. 005( 1) .  

3 No one di sput es t hat  St .  Joseph' s Hospi t al  i s  a heal t h 
car e pr ovi der .    
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i s  a t aci t  appr oval  of  t hose t wo f i ndi ngs,  whi ch means t hat  t he 

c i r cui t  cour t  i s  l i kel y  t o r ei nst at e i t s t wo pr i or  

det er mi nat i ons.    

¶69 The concl usi on t hat  a medi cal  r esi dent  r ender i ng 

medi cal  car e t o a hospi t al ' s  pat i ent s wi t hi n t he scope of  t he 

r esi dent ' s dut i es i s not  an " empl oyee"  of  t he hospi t al  or  any 

ot her  appl i cabl e " heal t h car e pr ovi der , "  and t hus i s not  cover ed 

by chapt er  655 or  t he Pat i ent s Compensat i on Fund,  i s mor e t han 

" anomal ous. "   I t  def i es common sense.    

¶70 Al t hough I  agr ee wi t h some par t s of  t he maj or i t y 

opi ni on——such as t he appl i cabl e st andar d of  car e and t he heal t h 

car e ser vi ces r evi ew pr i v i l ege——I  wr i t e separ at el y l ar gel y t o 

di scuss poi nt s of  di sagr eement .    

¶71 My concur r ence/ di ssent  i s di v i ded i nt o t hr ee par t s.   

I n par t  I ,  I  r el uct ant l y j oi n t he maj or i t y ' s concl usi on t hat  t he 

c i r cui t  cour t  di d not  er r oneousl y exer ci se i t s di scr et i on i n 

r ul i ng t hat  t he def endant s wai ved t he r i ght  t o a j ur y t r i al  

because t hey di d not  pay t he j ur y f ee on t i me under  t he l ocal  

r ul e.   I n t hi s connect i on,  I  addr ess t wo i mpor t ant  subt opi cs:  

( A)  The l ack of  uni f or mi t y among l ocal  r ul es on j ur y f ee 

payment ,  and ( B)  The ci r cui t  cour t ' s  obf uscat i on of  t he 

appl i cabl e st andar d of  car e,  whi ch woul d not  have been per mi t t ed 

i f  t her e had been a j ur y t r i al .   I n par t  I I ,  I  di ssent  f r om t he 

maj or i t y ' s deci s i on t hat  t he damage caps i n 

Wi s.  St at .  § 893. 55( 4)  do not  appl y t o medi cal  r esi dent s.   I n 

par t  I I I ,  I  comment  on t he ci r cui t  cour t ' s  awar d of  damages t o 

Gr egor y Phel ps f or  negl i gent  i nf l i c t i on of  emot i onal  di st r ess,  
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i n l i ght  of  t hi s cour t ' s  r ecent  deci s i on i n Pi er ce v.  Physi c i ans 

I nsur ance Co. ,  2005 WI  14,  278 Wi s.  2d 82,  692 N. W. 2d 558.  

I  

¶72 I  r el uct ant l y agr ee wi t h t he maj or i t y ' s concl usi on 

t hat  t he c i r cui t  j udge di d not  er r oneousl y exer ci se hi s 

di scr et i on i n hol di ng t hat  t he def endant s wai ved t hei r  st at ut or y  

r i ght  t o a j ur y t r i al .   Because t he ci r cui t  cour t  di d not  empl oy 

t he pr oper  st andar d of  " excusabl e negl ect , "  t hi s cour t ' s  

deci s i on must  r est  ent i r el y on t he f act s i n t he r ecor d,  and 

speci f i cal l y t he f act  t hat  t he def endant ,  mor e t han 15 mont hs 

bef or e t r i al ,  pai d t he j ur y f ee 11 days l at e.   The def endant s 

di d not  compl y wi t h t he appl i cabl e Mi l waukee Count y Ci r cui t  

Cour t  r ul e r egar di ng payment  of  t he j ur y f ee and,  as a 

consequence,  t hey di d not  get  a j ur y.   See maj or i t y op. ,  ¶¶34-

35.   Our  af f i r mance of  t he cour t ' s  r ul i ng set s an ext r emel y hi gh 

bar  t o r ever se excusabl e negl ect  det er mi nat i ons i n f ut ur e cases.   

Nonet hel ess,  I  woul d af f i r m and t ake t hi s oppor t uni t y t o di scuss 

t he di spar i t y among l ocal  r ul es gover ni ng t he payment  of  j ur y 

f ees.    

A.  Local  Rul es 

 ¶73 Wi sconsi n St at .  § 805. 01 pr eser ves t he r i ght  t o a j ur y 

t r i al  i n c i v i l  cases,  so l ong as t he r i ght  i s  not  wai ved.   The 

st at ut e makes no ment i on of  t he t i mi ng of  payment  of  j ur y f ees.   

Accor di ngl y,  t hat  det ai l  i s  l ef t  t o l ocal  r ul es.  

 ¶74 A ci r cui t  cour t  has t he aut hor i t y t o " adopt  and amend 

r ul es gover ni ng pr act i ce i n t hat  cour t , "  so l ong as t he r ul es 
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ar e " consi st ent  wi t h r ul es adopt ed under  s .  751. 12[ 4]  and 

st at ut es r el at i ng t o pl eadi ng,  pr act i ce,  and pr ocedur e. "   

Wi s.  St at .  § 753. 35. 5  Most  Wi sconsi n count i es have adopt ed such 

r ul es;  el even have not . 6  The l ocal  r ul e at  i ssue i n t hi s case,  

Mi l waukee Count y Ci r cui t  Cour t  Local  Rul e 371,  was pr esumabl y 

adopt ed pur suant  t o t hi s aut hor i t y.  

¶75 A ci r cui t  cour t  has wi de di scr et i on i n enf or ci ng l ocal  

r ul es.   Kust el ski  v.  Tayl or ,  2003 WI  App 194,  ¶15,  266 

Wi s.  2d 940,  669 N. W. 2d 780 ( c i t i ng Kot ecki  & Radt ke,  S. C.  v.  

Johnson,  192 Wi s.  2d 429,  447,  531 N. W. 2d 606 ( Ct .  App.  1995) ) .   

However ,  t hi s di scr et i on i s not  unl i mi t ed.   The l ocal  r ul e may 

not  conf l i c t  wi t h a st at e st at ut e.   Geneva Nat ' l  Cmt y.  Assoc. ,  

I nc.  v.  Fr i edman,  228 Wi s.  2d 572,  586- 87 n. 8,  598 N. W. 2d 600 

( Ct .  App.  1999)  ( c i t i ng Cmt y.  Newspaper s,  I nc.  v.  Ci t y of  West  

Al l i s ,  158 Wi s.  2d 28,  32- 33,  461 N. W. 2d 785 ( Ct .  App.  1990) ) .   

Si mi l ar l y,  t he l ocal  r ul e may not  conf l i c t  wi t h t he uni f or m 

j udi c i al  admi ni st r at i ve r ul es pr omul gat ed by t he supr eme cour t .   

SCR 70. 34 ( 1978) .   I n some cases,  l ocal  r ul es may even be 

                                                 
4 " The st at e supr eme cour t  shal l ,  by r ul es pr omul gat ed by i t  

f r om t i me t o t i me,  r egul at e pl eadi ng,  pr act i ce and pr ocedur e i n 
j udi c i al  pr oceedi ngs i n al l  cour t s,  f or  t he pur poses of  
s i mpl i f y i ng t he same and of  pr omot i ng t he speedy det er mi nat i on 
of  l i t i gat i on upon i t s mer i t s.  .  .  . "   Wi s.  St at .  § 751. 12( 1) .  

5 See 185 Wi s.  2d xv ( 1993)  ( Wi sconsi n Supr eme Cour t  Or der  
cr eat i ng Wi s.  St at .  § 753. 35) .  

6 The f ol l owi ng count i es have no l ocal  r ul es:  Col umbi a,  
Door ,  Dougl as,  Fl or ence,  Gr een Lake,  I r on,  Langl ade,  Ocont o,  
Pi er ce,  Pol k,  and Pr i ce.   See Wi sconsi n c i r cui t  cour t  r ul es by 
count y,  avai l abl e at  
ht t p: / / www. wi sbar . or g/ AM/ Templ at e. cf m?Sect i on=Ci r cui t _cour t _r ul e
s2 ( l ast  v i s i t ed June 17,  2005) .  
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pr eempt ed by common l aw doct r i nes.   Mi l l er  Br ewi ng Co.  v.  DI LHR,  

210 Wi s.  2d 26,  36,  563 N. W. 2d 460 ( 1997)  ( c i t i ng Local  174,  

Teamst er s v.  Lucas Fl our  Co. ,  369 U. S.  95,  104 ( 1962) ) .  

¶76 Ami d t hi s ar r ay of  aut hor i t y,  pr act i t i oner s must  

r emai n cogni zant  of  t he occasi onal l y s i gni f i cant  var i at i on 

bet ween one count y ' s l ocal  r ul es and anot her ' s.   For  exampl e,  i n 

Mi l waukee,  as we have seen i n t hi s case,  t he j ur y f ee must  be 

pai d wi t hi n 30 days af t er  t he schedul i ng conf er ence.   Mi l waukee 

Ct y.  Ct .  R.  371.   By cont r ast ,  i n Sheboygan Count y,  t he j ur y f ee 

must  be pai d at  or  bef or e t he schedul i ng conf er ence.   Sheboygan 

Ct y.  Ct .  R.  206.   I n Waukesha Count y,  t he f ee must  be pai d at  or  

bef or e t he pr e- t r i al  conf er ence.   Waukesha Ct y.  Ct .  R.  6. 1.   I n 

Mar i net t e Count y,  t he j ur y f ee i s payabl e at  or  bef or e t he 

schedul i ng or  pr e- t r i al  conf er ence,  whi chever  comes f i r st .   

Mar i net t e Ct y.  Ct .  R.  207.   Many ot her  l ocal  r ul es do not  

r ef er ence any t i met abl e f or  payment  of  t he j ur y f ee,  appar ent l y 

l eavi ng such deci s i ons ent i r el y up t o t he di scr et i on of  

i ndi v i dual  c i r cui t  j udges.    

¶77 When numer ous ci r cui t  cour t s cr eat e l ocal  r ul es t o 

augment  a st at ewi de r ul e,  i t  i s  near l y i nevi t abl e t hat  t he l ocal  

r ul es wi l l  conf l i c t  wi t h each ot her .   For  exampl e,  pr i or  t o 

1992,  Wi s.  St at .  § 802. 08( 2)  ( " Summar y j udgment " )  r ead i n par t :  

" The [ summar y j udgment ]  mot i on shal l  be ser ved at  l east  20 days 

bef or e t he t i me f i xed f or  t he hear i ng.   The adver se par t y pr i or  

t o t he day of  hear i ng may ser ve opposi ng af f i davi t s. "   I n 

pr act i ce,  t hi s r ul e pr oved t o be unf ai r  because t he nonmovant  

coul d ser ve opposi ng af f i davi t s t he day bef or e t he hear i ng,  
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gi vi ng mi ni mal  not i ce and oppor t uni t y f or  t he cour t  and t he 

movant  t o pr epar e.   Because of  t hi s,  " a pl et hor a of  l ocal  cour t  

r ul es r esul t ed. "  Judi c i al  Counci l  Not e,  1992,  § 802. 08,  St at s.  

( c i t i ng Cmt y.  Newspaper s,  158 Wi s.  2d [ at  32 n. 3] ) .   To pr ovi de 

a st at ewi de r emedy,  t hi s cour t  act ed by amendi ng t he r ul e t o i t s  

cur r ent  f or m:  " Unl ess ear l i er  t i mes ar e speci f i ed i n t he 

schedul i ng or der ,  t he [ summar y j udgment ]  mot i on shal l  be ser ved 

at  l east  20 days bef or e t he t i me f i xed f or  t he hear i ng,  and t he 

adver se par t y shal l  ser ve opposi ng af f i davi t s,  i f  any,  at  l east  

5 days bef or e t he t i me f i xed f or  t he hear i ng. "   

Wi s.  St at .  § 802. 08( 2) . 7  The cour t  made t he change t o " pr ecl ude 

such l ocal  r ul es and pr omot e uni f or mi t y of  pr act i ce. "   Judi c i al  

Counci l  Not e,  1992,  § 802. 08,  St at s.  

¶78 I n my vi ew,  s i mi l ar  act i on i s war r ant ed her e.   

Al t hough t he exact  t i me set  f or  payment  of  t he j ur y f ee may not  

be i mpor t ant ,  some r easonabl e " uni f or mi t y of  pr act i ce"  i s.   The 

cour t  shoul d consi der  a uni f or m r ul e t o avoi d al l owi ng l ocal  

r ul es gover ni ng payment  of  t he j ur y f ee t o become a snar e,  

t r appi ng unwar y l i t i gant s and depr i v i ng t hem of  t he r i ght  t o a 

j ur y t r i al .    

¶79 I n t hi s case,  t he j ur y t r i al  f ee was pai d 11 days l at e 

but  mor e t han 15 mont hs bef or e t r i al .   Al t hough such mi ni mal  

del ay di d not  appear  t o pr ej udi ce any par t y ' s pr epar at i on f or  

t r i al ,  t he c i r cui t  cour t  chose not  t o r et r oact i vel y ext end t he 

t i me f or  f i l i ng.   Appel l at e cour t s wi l l  nor mal l y uphol d t he 

                                                 
7 See 168 Wi s.  2d xxi  ( 1992)  ( Wi sconsi n Supr eme Cour t  Or der  

amendi ng Wi s.  St at .  § ( Rul e)  802. 08( 2) ) .  
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ci r cui t  cour t ' s  r ul i ng i n t he enf or cement  of  l ocal  r ul es.   See 

Kol upar  v.  Wi l de Pont i ac Cadi l l ac,  I nc. ,  2004 WI  112,  ¶31,  275 

Wi s.  2d 1,  683 N. W. 2d 58.   I  r el uct ant l y  concur  i n t he 

maj or i t y ' s deci s i on t o do so i n t hi s case.  

B.  St andar d of  Car e 

¶80 I n any negl i gence case,  t he pl ai nt i f f  must  pr ove t hat  

t he def endant  br eached a dut y of  car e t o t he pl ai nt i f f .   See,  

e. g. ,  Mor den v.  Cont ’ l  AG,  2000 WI  51,  ¶45,  235 Wi s.  2d 325,  611 

N. W. 2d 659.   I n a medi cal  mal pr act i ce case,  t he pl ai nt i f f  must  

pr ovi de exper t  t est i mony t o est abl i sh t he def endant ’ s br each of  

t he appr opr i at e st andar d.   Ol f e v.  Gor don,  93 Wi s.  2d 173,  180,  

286 N. W. 2d 573 ( 1980) . 8   

¶81 The ci r cui t  cour t ' s  pr et r i al  r ul i ng i n t hi s case 

appear ed t o obvi at e t he need f or  pr oof  as t o t he appl i cabl e 

st andar d of  car e.   I n a l et t er  t o counsel  f or  bot h s i des,  Judge 

Sul l i van st at ed:  " Dur i ng [ t he t i me i n quest i on,  Dr .  Li ndemann]  

assumed t he mant l e of  a physi c i an t r eat i ng an obst et r i cal  

pat i ent .   Ther ef or e,  t hat  must  be t he st andar d t o whi ch he i s 

                                                 
8The Ol f e cour t  sai d:  

I n medi cal  mal pr act i ce act i ons,  Wi sconsi n l aw 
gener al l y r equi r es t he pl ai nt i f f  t o i nt r oduce exper t  
t est i mony as t o t he st andar d of  car e and t he 
def endant ' s depar t ur e f r om i t .  " Wi t hout  such t est i mony 
t he j ur y has no st andar d whi ch enabl es i t  t o det er mi ne 
whet her  t he def endant  f ai l ed t o exer ci se t he degr ee of  
car e and ski l l  r equi r ed of  hi m. "    

Ol f e v.  Gor don,  93 Wi s.  2d 173,  180,  286 N. W. 2d 573 ( 1980)  
( c i t i ng Fr oh v.  Mi l waukee Medi cal  Cl i ni c,  S.  C. ,  85 Wi s.  2d 308,  
317,  270 N. W. 2d 83 ( Ct .  App.  1978) ;  Fr ancoi s v.  Mokr ohi sky,  67 
Wi s.  2d 196,  204,  226 N. W. 2d 470 ( 1975) ) .  
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hel d. "   However ,  i n t he c i r cui t  cour t ' s  " Concl usi ons of  Law, "  

Judge Sul l i van wr ot e " t he def endant ,  Dr .  Mat t hew Li ndemann was 

negl i gent  i n hi s car e and t r eat ment  of  Mar l ene Phel ps and Adam 

Phel ps under  bot h t he st andar d of  car e appl i cabl e t o a f i r st  

year  r esi dent  and t he st andar d of  car e det er mi ned t o be 

appl i cabl e by t hi s cour t  i n i t s deci s i on dat ed November  27,  

2002. "   

¶82 I n a hol di ng I  f ul l y  j oi n,  t he maj or i t y det er mi nes 

t hat  t he c i r cui t  cour t ' s  i ni t i al  deci s i on was i ncor r ect .   

Maj or i t y op. ,  ¶¶43- 47.   I nst ead of  adopt i ng a " t r eat i ng 

physi c i an"  st andar d,  t he c i r cui t  cour t  shoul d have used t he 

st andar d of  car e appl i cabl e t o an unl i censed f i r st - year  

r esi dent .   I d. ,  ¶43.   The maj or i t y opi ni on f ocuses on af f i r mi ng 

t he ci r cui t  cour t ' s  f i ndi ngs t hat  show " t he ways i n whi ch Dr .  

Li ndemann vi ol at ed bot h st andar ds of  car e. "   Maj or i t y op. ,  ¶46.   

I t  r ei nf or ces t he cour t ' s  act i on wi t h t he concl usor y comment  

t hat  " To t he ext ent  t he c i r cui t  cour t  er r ed i n appl y i ng t he 

st andar d of  car e appl i cabl e t o an aver age physi c i an t r eat i ng an 

obst et r i cal  pat i ent ,  we deem t hat  er r or  har ml ess. "   Maj or i t y 

op. ,  ¶46 n. 13.  

¶83 I  st r ongl y di sagr ee.   The maj or i t y r el i es on t he 

ci r cui t  cour t ' s  post - hoc r at i onal i zat i on t hat  Li ndemann was 

negl i gent  under  ei t her  st andar d of  car e.   I t  i gnor es t he f act  

t hat  t he conduct  of  t he t r i al  woul d have been di f f er ent  i f  t he 

c i r cui t  cour t ' s  or i gi nal  r ul i ng had f avor ed t he st andar d of  car e 

appl i cabl e t o an unl i censed f i r st - year  r esi dent ——t he same 

st andar d t he maj or i t y now r ecogni zes as t he pr oper  one——i nst ead 
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of  t he st andar d appl i cabl e t o an aver age physi c i an t r eat i ng an 

obst et r i cal  pat i ent .  

¶84 The f ol l owi ng exampl es i l l ust r at e t he poi nt .   Dr .  

Denni s Wor t hi ngt on was one of  Li ndemann' s super vi sor s i n t he 

obst et r i cs depar t ment  at  St .  Joseph' s.   Dur i ng hi s t est i mony at  

t r i al  on December  5,  2002,  Dr .  Wor t hi ngt on had t he f ol l owi ng 

exchange wi t h t he pl ai nt i f f s '  counsel :    

Q:   .  .  .  [ D] i d you r each a concl usi on on whet her  or  
not  Dr .  Li ndemann f ai l ed t o meet  t he st andar d of  car e 
r equi r ed of  hi m at  St .  Joseph' s Hospi t al ? 

A:  Yeah——I ' m not  sur e t hat  t her e i s a def i ni t i ve 
st andar d of  car e f or ——f or  i nt er ns t hat  i s——i n t er ms of  
st andar d of  car e i t —— 

At  t hat  poi nt ,  t he pl ai nt i f f s '  counsel  cut  of f  t he answer ,  

sayi ng " Doct or ,  maybe I  can hel p you.   The cour t  has set  what  

t he st andar d i s——. "   Def ense counsel  obj ect ed,  aski ng t hat  Dr .  

Wor t hi ngt on be al l owed t o answer  t he or i gi nal  quest i on wi t hout  

c l ar i f i cat i on.   The cour t  r ef used,  and al l owed pl ai nt i f f s '  

counsel  t o " par aphr ase"  t he quest i on as f ol l ows:  

Q:  Doct or ,  I ' m goi ng t o r ead you t hi s def i ni t i on of  
medi cal  negl i gence as deci ded by t hi s cour t  and ask 
you t o accept  t hi s as t he def i ni t i on of  negl i gence 
t hat  appl i es t o Dr .  Li ndemann.   " I n t r eat i ng and 
di agnosi ng Mar l ene Phel ps'  condi t i on,  Dr .  Mat t hew 
Li ndemann was r equi r ed t o use t he degr ee of  car e,  
ski l l  and j udgment  whi ch r easonabl e physi c i ans who 
t r eat  obst et r i cal  pat i ent s woul d exer ci se i n t he same 
or  s i mi l ar  c i r cumst ances havi ng due r egar d f or  t he 
st at e of  medi cal  sci ence at  t he t i me t he pl ai nt i f f  was 
t r eat ed and di agnosed.   A doct or  who f ai l s t o conf or m 
t o t hi s st andar d i s negl i gent . "    .  .  .   

¶85 Per haps r eal i z i ng t he pr obl em,  t he c i r cui t  cour t  t ook 

a di f f er ent  appr oach dur i ng t he t est i mony of  t he pl ai nt i f f s '  

exper t ,  Dr .  Davi d Acker ,  on December  10,  2002.   Af t er  Acker  
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t est i f i ed t hat  he bel i eved Li ndemann vi ol at ed " t he st andar d of  

car e, "  t he c i r cui t  j udge i nt er vened:  

THE COURT:  Now,  l et  me ask you t hi s quest i on.   
Assumi ng——Let ' s assume t he st andar d wer e di f f er ent  and 
t he st andar d was t hat  of  a f i r st  year  r esi dent .   What  
woul d your  posi t i on be? 

THE WI TNESS:  I t ' s  t he same because [ Li ndemann was]  not  
l ooki ng f or  t he r i ght  di agnosi s.  

THE COURT:  Sur e.  

THE WI TNESS:  I ' m——ever yt hi ng t hat  I ' ve t r i ed t o 
descr i be—— 

THE COURT:  [ Li ndemann]  j ust  needed t o do somet hi ng 
el se.  

THE WI TNESS:  That ' s i t .   You don' t  have t o know what  
t hi s i s t o do somet hi ng el se.   And i n f act ,  he knew 
what  i t  was,  pai n not  r el at ed t o l abor .  

THE COURT:  Sur e.   

 ¶86 As t he t r i al  advanced,  t he par t i es '  under st andi ng of  

t he st andar d of  car e i ssue evol ved,  as evi denced by t he 

f ol l owi ng exchange dur i ng t he di r ect  exami nat i on of  def ense 

exper t  Dr .  Fr eder i k Br oekhui zen:  

Q:  Doct or ,  by way of  an of f er  of  pr oof  i f  t he cour t  
bel i eves t hi s i s an i nappr opr i at e quest i on,  based upon 
your  exper i ence,  woul d you expect  a f i r st - year  
r esi dent ,  an i nt er n,  t o meet  t he st andar d of  car e of  
an at t endi ng [ physi c i an] ? 

[ PLAI NTI FFS'  ATTORNEY] :   .  .  .  I  want  t o make sur e 
t hat  t hat  i s  what  i s under st ood her e.   Thi s i s an 
of f er  of  pr oof .  

.  .  .  .   

THE COURT:  I  wi l l  al l ow i t  as an of f er  of  pr oof .   I  
made t he r ul i ng i n t he case and t hat  I ' l l  have t o l i ve 
wi t h,  and t her e' s been a l ot  of  t est i mony her e so f ar  
what  a f i r st - year  r esi dent  ought  t o be doi ng even f r om 



No.   2003AP580. dt p 

 

11 
 

t he pl ai nt i f f s '  wi t nesses.   So t o a cer t ai n degr ee,  
l et ' s  hear  what  he has t o say.  

.  .  .  .   

Q:  Doct or ,  assumi ng t he st andar d of  car e appl i cabl e t o 
Dr .  Li ndemann was t hat  of  a f i r st - year  r esi dent  i n hi s 
second obst et r i c r ot at i on,  do you bel i eve Dr .  
Li ndemann met  t hat  st andar d of  car e i n hi s car e and 
t r eat ment  of  Mr s.  Phel ps on t he mor ni ng of  11/ 24/ 98? 

A:  I  t hi nk he di d.   ( Emphasi s added. )  

 ¶87 The above excer pt s r eveal  t he shi f t i ng sands t hat  

devel oped at  t r i al ,  wi t h t he par t i es at  di f f er ent  t i mes 

pr oceedi ng under  t hr ee di f f er ent  appr oaches as t o t he appl i cabl e 

st andar d of  car e:  1)  t he t r eat i ng physi c i an st andar d ( Dr .  

Wor t hi ngt on' s t est i mony) ;  2)  t he f i r st - year  r esi dent  st andar d 

( Dr .  Br oekhui zen' s t est i mony) ;  3)  bot h st andar ds ( Dr .  Acker ' s 

t est i mony) .   At  t i mes,  t he cour t  t ook over  quest i oni ng t he 

exper t  wi t nesses.    

 ¶88 Thi s uncer t ai nt y per meat ed t he conduct  of  t he t r i al .   

Ther ef or e,  I  do not  agr ee t hat  t he c i r cui t  cour t ' s  er r or  was 

har ml ess because t he def endant  was not  per mi t t ed t o make a 

sust ai ned case on what  t hi s cour t  now deems t he appl i cabl e 

st andar d of  car e.   Because no j ur y was pr esent ,  t he cour t  di d 

not  have t o gr appl e wi t h i nst r uct i ons f or t hr i ght l y st at i ng i t s  

v i ew of  t he l aw.    

¶89 Mor eover ,  we cannot  know how appl i cat i on of  t he 

cor r ect  st andar d woul d have al t er ed t he cour t ' s  appor t i onment  of  

damages.   The cour t  deci ded t hat  Dr .  Li ndemann was 80 per cent  

r esponsi bl e and St .  Joseph' s was 20 per cent  r esponsi bl e f or  t he 

i nci dent .   Had t he ci r cui t  cour t  pr oceeded under  t he appr opr i at e 

st andar d of  car e,  i t  mi ght  have deci ded t hat  St .  Joseph' s had a 



No.   2003AP580. dt p 

 

12 
 

hi gher  degr ee of  cul pabi l i t y  gi ven i t s r esponsi bi l i t y  t o 

super vi se Dr .  Li ndemann.   The degr ee of  super vi s i on expect ed of  

a hospi t al  i n i t s r el at i onshi p wi t h an unl i censed f i r st - year  

r esi dent  i s l i kel y qui t e di f f er ent  f r om t he degr ee of  

super vi s i on expect ed of  t he same hospi t al  i n i t s r el at i onshi p 

wi t h an exper i enced physi c i an.    

¶90 I n a t r i al  t o t he cour t ,  al l  t he par t i c i pant s shoul d 

under st and t he r ul es of  engagement .   See St at e v.  Wat ki ns,  2002 

WI  101,  ¶81,  255 Wi s.  2d 265,  647 N. W. 2d 244. 9  I n t he absence of  

a j ur y,  t he c i r cui t  cour t  must  pr ovi de a " c l ear  anal ysi s of  i t s 

t hi nki ng on t he l egal  i ssues"  i n t he case.   I d.   Because t he 

cour t  di d not  do so i n t hi s case,  t he par t i es deser ve anot her  

t r i al  at  whi ch t he appl i cabl e st andar d of  car e i s c l ear .   

I I  

¶91 The maj or i t y concl udes t hat  Dr .  Li ndemann i s  not  a 

heal t h car e pr ovi der ,  i s  not  cover ed by chapt er  655,  i s not  

cover ed by t he Pat i ent s Compensat i on Fund,  and i s not  subj ect  t o 

                                                 
9 The Wat ki ns cour t  wr ot e i n a cr i mi nal  cont ext ,  but  t he 

same f undament al  pr i nci pl e appl i es her e.   We st at ed:   

When a case i s t r i ed t o a j ur y,  al l  t he pl ayer s——
j udge,  j ur y,  pr osecut or ,  def ense at t or ney,  and 
def endant ——shoul d under st and t he par amet er s of  t he 
j ur y ver di ct .   The pr epar at i on of  j ur y i nst r uct i ons 
f or ces t he par t i es t o c l ar i f y t he i ssues on t he r ecor d 
and i dent i f y what  char ges and def enses may be 
consi der ed by t he j ur y.   When a case i s t r i ed t o t he 
cour t ,  t he cour t  may r each t he same concl usi on a j ur y 
woul d r each but  f ai l  t o ar t i cul at e t he oper at i ve l egal  
pr i nci pl es f or  i t s  deci s i on.  

St at e v.  Wat ki ns,  2002 WI  101,  ¶81,  255 Wi s.  2d 265,  647 
N. W. 2d 244.  
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t he medi cal  mal pr act i ce damage caps.   I n so hol di ng,  t he 

maj or i t y accept s t he pl ai nt i f f ' s  cont ent i on t hat  " t he 

noneconomi c damage cap i n § 655. 017,  as i mpl ement ed t hr ough 

§ 893. 55( 4) ,  does not  appl y t o a f i r st - year  unl i censed medi cal  

r esi dent  who i s not  cover ed by Chapt er  655. "   I  do not  di sput e 

t hat  r esi dent s ar e not  " heal t h car e pr ovi der s"  under  a st r i ngent  

i nt er pr et at i on of  Wi s.  St at .  § 655. 002.   However ,  unl i ke t he 

maj or i t y,  I  woul d hol d t hat  t he c i r cui t  cour t ' s  t wo r ul i ngs t hat  

Li ndemann was not  St .  Joseph' s " empl oyee"  wer e c l ear l y er r oneous 

f i ndi ngs of  f act .   Based on t he f act s i n t he r ecor d,  I  woul d 

hol d t hat  Li ndemann was St .  Joseph' s " empl oyee"  as a mat t er  of  

l aw.    

¶92 Al t er nat i vel y,  t o t he ext ent  t hat  t he c i r cui t  cour t ' s  

r ul i ngs coul d be consi der ed di scr et i onar y deci s i ons appl y i ng t he 

f act s of  t hi s case t o t he appr opr i at e l egal  st andar d,  I  woul d 

hol d t hat  t he t wo r ul i ngs wer e er r oneous exer ci ses of  di scr et i on 

because t hey r ef l ect  a compl et e absence of  di scr et i onar y 

deci s i on- maki ng.   See Hess v.  Fer nandez,  2005 WI  19,  ¶12,  278 

Wi s.  2d 283,  692 N. W. 2d 655 ( " A cour t  mi sused i t s di scr et i on i f  

t he cour t  f ai l ed t o exer ci se i t s di scr et i on,  t he f act s do not  

suppor t  t he cour t ' s  deci s i on,  or  t he cour t  appl i ed t he wr ong 

l egal  st andar d. " ) .  

¶93 Pr i or  t o di scussi ng t he ci r cui t  cour t ' s  

det er mi nat i ons,  i t  i s  essent i al  t o r evi ew t he pecul i ar  

empl oyment  st at us of  medi cal  r esi dent s.  

¶94 The empl oyment  st at us of  medi cal  r esi dent s i s somewhat  

unusual .   For  pur poses of  anal ysi s,  t he Medi cal  Col l ege of  
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Wi sconsi n ( MCW)  pr esent l y of f er s 83 r esi dency and f el l owshi p 

pr ogr ams. 10  The doct or s ser vi ng i n t hese pr ogr ams di d not  

necessar i l y  at t end medi cal  school  at  MCW;  gr aduat es of  any 

medi cal  school  may appl y f or  an MCW r esi dency posi t i on. 11  

Resi dent s sel ect ed f or  one of  t hese pr ogr ams gener al l y r ot at e 

t hr ough t wo or  t hr ee of  t he Medi cal  Col l ege' s 14 af f i l i at ed 

hospi t al s. 12  For  i nst ance,  i n t he Obst et r i cs & Gynecol ogy 

pr ogr am,  r esi dent s r ot at e t hr ough t hr ee i nst i t ut i ons:  Fr oedt er t  

Hospi t al ,  St .  Joseph' s Hospi t al ,  and Col umbi a- St .  Mar y ' s 

Hospi t al . 13   

¶95 To si mpl i f y t he admi ni st r at i on of  t hese pr ogr ams,  t he 

14 af f i l i at ed hospi t al s f or med The Medi cal  Col l ege of  Wi sconsi n 

Af f i l i at ed Hospi t al s ( MCWAH) ,  a nonpr of i t ,  char i t abl e 

cor por at i on exempt  f r om f eder al  i ncome t ax under  § 501( c) ( 3)  of  

t he I nt er nal  Revenue Code.   MCWAH' s Execut i ve Di r ect or ,  Dr .  

Mahendr  Kochar ,  t est i f i ed about  MCWAH' s nat ur e and f unct i on.   

MCW pr ovi des f undi ng t o MCWAH f or  admi ni st r at i ve and cl er i cal  

ser vi ces.   The r esi dent s sel ect ed t o ser ve at  t he 14 af f i l i at ed 

                                                 
10 See ht t p: / / www. mcw. edu/ di spl ay/ r out er . asp?doci d=2422 

( l ast  v i s i t ed June 17,  2005) .  

11 Li ndemann was never  a st udent  at  t he Medi cal  Col l ege of  
Wi sconsi n ( MCW) .   Af t er  hi s gr aduat i on f r om t he Uni ver si t y of  
Nor t h Dakot a School  of  Medi ci ne,  he ear ned a posi t i on i n MCW' s 
Obst et r i cs & Gynecol ogy r esi dency pr ogr am.   

12 See ht t p: / / www. mcw. edu/ di spl ay/ r out er . asp?doci d=2422 
( l ast  v i s i t ed June 17,  2005) .  

13 See ht t p: / / www. mcw. edu/ di spl ay/ r out er . asp?doci d=4010 
( l ast  v i s i t ed June 17,  2005) .  
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hospi t al s s i gn cont r act s wi t h MCWAH, 14 and each of  t he af f i l i at ed 

hospi t al s cont r i but es t o MCWAH i n or der  t o f und t he r esi dent s '  

sal ar i es and benef i t s.   I n ef f ect ,  " MCWAH si mpl y t akes f unds 

pr ovi ded by hospi t al s t o pay t he r esi dent ,  deposi t s i t  i nt o an 

account ,  and t hen i ssues a check t o t he r esi dent . "   Dr .  Kochar  

t est i f i ed t hat  MCWAH had no  

cont r ol  of  t he r esi dent s at  t he var i ous hospi t al s 
wher e t hey ar e pl aced.   Thi s i s pur suant  t o agr eement s 
wi t h t he hospi t al s and i n keepi ng wi t h t he or i gi nal  
i nt ent  of  t he cr eat i on of  MCWAH i n 1980.   MCWAH i s,  i n 
essence a condui t  t o f aci l i t at e payment s,  and has no 
super vi sor y or  cont r ol  r ol e over  t he r esi dent s.    

The ci r cui t  cour t  agr eed when i t  gr ant ed par t i al  summar y 

j udgment  di smi ssi ng MCWAH f r om t he case:  " MCWAH di d not  cont r ol  

t he per f or mance of  Dr .  Li ndemann' s dut i es as a r esi dent  

physi c i an. "   

¶96 Havi ng br i ef l y del i neat ed t he gener al  empl oyment  

st at us of  medi cal  r esi dent s i n t he MCW pr ogr am,  I  t ur n t o t he 

quest i on of  t he appl i cabi l i t y  of  chapt er  655 and t he medi cal  

mal pr act i ce damage caps t o Dr .  Li ndemann.   The maj or i t y opi ni on 

adopt s t he par t  of  t he cour t  of  appeal s '  deci s i on r emandi ng t he 

cause " f or  a det er mi nat i on of  whet her  Dr .  Li ndemann was a 

' bor r owed empl oyee'  of  St .  Joseph' s Hospi t al  and t her ef or e 

ent i t l ed t o t he cap pr ot ect i on as an ' empl oyee'  of  a heal t h car e 

pr ovi der  under  Wi s.  St at .  § 893. 55( 4) ( b) . "   Maj or i t y op. ,  ¶4.   

Bot h t he maj or i t y and t he cour t  of  appeal s i gnor e t he f act  t hat  

t he c i r cui t  cour t  has al r eady r ul ed on t hi s i ssue t wi ce.   Bot h 

                                                 
14 As do al l  r esi dent s,  Dr .  Li ndemann si gned a cont r act  wi t h 

MCWAH.   
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t i mes,  t he c i r cui t  cour t  det er mi ned t hat  Dr .  Li ndemann was not  

an empl oyee,  and t her ef or e not  cover ed by t he damage caps.    

¶97 Thi s i ssue ar ose f or  t he f i r st  t i me as a r esul t  of  t he 

pl ai nt i f f s '  mot i on f or  decl ar at or y j udgment  as t o t he 

appl i cabi l i t y  of  chapt er  655 t o t he case.   The def endant s,  i n a 

br i ef  opposi ng t he pl ai nt i f f s '  mot i on,  ar gued t hat  chapt er  655 

appl i ed because Li ndemann was a " de f act o empl oyee or  agent  of  a 

hospi t al  or  a bor r owed empl oyee of  t he at t endi ng 

physi c i an .  .  .  .  "   See Wi s.  St at .  § 655. 005. 15  The def endant s '  

ar gument  on t hi s poi nt  was near l y s i x pages i n l engt h,  

ext ensi vel y di scussi ng t he appl i cabl e l egal  st andar ds.   The 

ci r cui t  cour t  summar i l y di smi ssed t hese ar gument s i n a deci s i on 

l et t er .   The cour t  s i mpl y st at ed t hat  i t  was " not  per suaded t hat  

def endant  Li ndemann i s ent i t l ed t o t he pr ot ect i on of  Chapt er  655 

of  t he st at ut es .  .  .  . "   The cour t  r el i ed on t he f act  t hat  

Li ndemann was not  a " physi c i an"  as t hat  t er m i s def i ned i n 

chapt er  655;  t he deci s i on l et t er  never  ment i oned t he def endant s '  

ar gument  t hat  Li ndemann was an " empl oyee"  of  a heal t h car e 

pr ovi der ,  and t her ef or e cover ed by chapt er  655.  

¶98 The def endant s br ought  a mot i on f or  r econsi der at i on,  

and agai n br i ef ed and ar gued t he " empl oyee"  i ssue t o t he cour t .   

I n a one- sent ence r esponse t o t hese ar gument s,  t he c i r cui t  cour t  

                                                 
15 " Any per son  .  .  .  havi ng a c l ai m or  a der i vat i ve c l ai m 

agai nst  a heal t h car e pr ovi der  or  an empl oyee of  t he heal t h car e 
pr ovi der ,  f or  damages f or  bodi l y i nj ur y or  deat h due t o act s or  
omi ssi ons of  t he empl oyee of  t he heal t h car e pr ovi der  act i ng 
wi t hi n t he scope of  hi s or  her  empl oyment  and pr ovi di ng heal t h 
car e ser vi ces,  i s  subj ect  t o t hi s chapt er . "   
Wi s.  St at .  § 655. 005( 1) .    
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wr ot e,  " Def endant s '  mot i on t o r econsi der  t he cour t ' s  Jul y 18,  

2000 deci s i on hol di ng t hat  Chapt er  655 does not  appl y i n t hi s 

case i s deni ed. "   

¶99 The cour t  of  appeal s has hel d t hat  whet her  MCWAH 

r esi dent s ar e empl oyees of  t he hospi t al s at  whi ch t hey ser ve i s 

a " f act ual  i ssue. "   Est at e of  Hegar t y v.  Beauchai ne,  2001 WI  App 

300,  ¶77,  249 Wi s.  2d 142,  638 N. W. 2d 355.   As such,  " [ t ] he 

t r i er  of  f act  must  det er mi ne whet her  [ MCWAH]  i nt ended t o 

r el i nqui sh cont r ol  t o t he hospi t al ,  t he at t endi ng physi c i an,  or  

someone el se. "   I d. ,  ¶76.    

¶100 We def er  t o t he c i r cui t  cour t ' s  f i ndi ngs of  f act  

unl ess t hey ar e " c l ear l y er r oneous. "   See,  e. g. ,  Schr ei ber  v.  

Physi c i ans I ns.  Co.  of  Wi s. ,  223 Wi s.  2d 417,  426,  588 N. W. 2d 26 

( 1999) .   However ,  t he appl i cat i on of  f act s t o a l egal  st andar d 

i s a quest i on of  l aw subj ect  t o de novo r evi ew.   St at e v.  Wi l l s ,  

193 Wi s.  2d 273,  277,  533 N. W. 2d 165 ( 1995) .   I f  t her e i s bot h a 

di sput ed quest i on of  f act  and a di sput ed quest i on of  l aw,  t hi s 

cour t  shoul d " f i r st  r evi ew t he f act s under  a c l ear l y er r oneous 

st andar d of  r evi ew and t hen det er mi ne [ t he quest i on of  l aw]  

under  a de novo st andar d of  r evi ew .  .  .  . "   I d.  at  277- 78.   The 

ci r cui t  cour t  was t hus f aced wi t h a quest i on of  f act  ( whet her  

MCWAH r el i nqui shed cont r ol  of  Li ndemann t o St .  Joseph' s)  and a 

quest i on of  l aw ( whet her  Li ndemann became St .  Joseph' s " bor r owed 

empl oyee" ) .    

¶101 I n Hegar t y,  a l engt hy,  wel l - r easoned opi ni on,  t he 

cour t  of  appeal s di scussed pr eci sel y t he same i ssue——namel y,  

whet her  a r esi dent  di r ect l y empl oyed by MCWAH i s a " bor r owed 
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empl oyee"  of  t he hospi t al  at  whi ch t he r esi dent  ser ves at  t he 

t i me of  t he al l eged mal pr act i ce.   Hegar t y,  249 Wi s.  2d 142,  

¶¶57- 78.   I n t hat  case,  i t  was undi sput ed t hat  r esi dent s 

associ at ed wi t h MCWAH ar e " empl oyees"  of  MCWAH i n t he gener al  

sense,  as t he c i r cui t  cour t  al so f ound i n t hi s case. 16  I d. ,  ¶58.    

¶102 As t he Hegar t y cour t  r ecogni zed,  t he mor e di f f i cul t  

quest i on i s whet her  t he r esi dent s ar e al so " bor r owed empl oyees"  

of  t he hospi t al s at  whi ch t hey ser ve.   The cr i t i cal  i ssue i s who 

" cont r ol [ l ed] "  t he r esi dent s '  act i v i t i es.   I d. ,  ¶61 ( c i t i ng 

Pamper i n v.  Tr i ni t y Mem' l  Hosp. ,  144 Wi s.  2d 188,  199,  423 

N. W. 2d 848 ( 1988)  ( " The r i ght  t o cont r ol  i s  t he domi nant  t est  i n 

det er mi ni ng whet her  an i ndi v i dual  i s  a ser vant . " ) ) .   To answer  

t hi s quest i on,  t he cour t  of  appeal s adopt ed a t est  we devel oped 

i n Seaman Body Cor p.  v.  I ndust r i al  Commi ssi on,  204 Wi s.  157,  235 

N. W.  433 ( 1931) :  

The r el at i on of  empl oyer  and empl oyee exi st s as 
bet ween a speci al  empl oyer  t o whom an empl oyee i s 
l oaned whenever  t he f ol l owi ng f act s concur :  ( a)  
Consent  on t he par t  of  t he empl oyee t o wor k f or  a 
speci al  empl oyer ;  ( b)  Act ual  ent r y by t he empl oyee 
upon t he wor k of  and f or  t he speci al  empl oyer  pur suant  
t o an expr ess or  i mpl i ed cont r act  so t o do;  ( c)  Power  
of  t he speci al  empl oyer  t o cont r ol  t he det ai l s of  t he 
wor k t o be per f or med and t o det er mi ne how t he wor k 
shal l  be done and whet her  i t  shal l  st op or  cont i nue.  

Hegar t y,  249 Wi s. 2d 142,  ¶68 ( c i t i ng Seaman,  204 Wi s.  at  163) .  

 ¶103 Under  Seaman,  t her e i s a pr esumpt i on t hat ,   

[ i ] n t he absence of  evi dence t o t he cont r ar y,  
 .  .  .  t he act or  r emai ns i n hi s [ or  her ]  gener al  
empl oyment  so l ong as,  by t he ser vi ce r ender ed 
anot her ,  he [ or  she]  i s per f or mi ng t he busi ness 

                                                 
16 See Fi ndi ngs of  Fact ,  #11.   
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ent r ust ed t o hi m [ or  her ]  by t he gener al  empl oyer .  
Ther e i s no i nf er ence t hat  because t he gener al  
empl oyer  has per mi t t ed a di v i s i on of  cont r ol ,  [ t he 
empl oyer ]  has sur r ender ed i t .    

I d. ,  ¶69 ( c i t i ng Bor neman v.  Cor wyn Tr ansp. ,  212 Wi s.  2d 25,  43-

44,  567 N. W. 2d 887 ( Ct .  App.  1997) ) .   MCWAH t her ef or e had t o 

over come t hi s pr esumpt i on wi t h evi dence t hat  " i t  r el i nqui shed 

f ul l  cont r ol  of  i t s  ser vant . "   I d. ,  ¶¶70- 71.  

¶104 I n Hegar t y,  t he cour t  of  appeal s det er mi ned t hat  

whet her  MCWAH had " r el i nqui shed f ul l  cont r ol "  of  t he r esi dent  

was a f act ual  det er mi nat i on t o be r esol ved by t he c i r cui t  cour t .   

I t  t her ef or e r emanded t o al l ow t hat  cour t  t o answer  t he 

f ol l owi ng t wo quest i ons:  " ( 1)  at  any t i me,  was [ t he r esi dent ]  a 

ser vant  of  [ MCWAH] ,  i . e. ,  was she empl oyed by [ MCWAH]  and was 

she subj ect  t o [ MCWAH' s]  cont r ol  or  r i ght  t o cont r ol ;  and,  i f  so 

( 2)  di d [ MCWAH]  l oan [ t he r esi dent ]  t o anot her  and sur r ender  t he 

r i ght  t o cont r ol  [ t he r esi dent ]  t o t hat  ot her  i nst i t ut i on or  

per son?"   I d. ,  ¶78.   The ci r cui t  cour t  shoul d have asked——and 

answer ed——t he same quest i ons i n t hi s case i n r esponse t o t he 

pl ai nt i f f s '  mot i on f or  decl ar at or y j udgment  as t o t he 

appl i cabi l i t y  of  chapt er  655 and t he def endant s '  subsequent  

mot i on f or  r econsi der at i on.  

¶105 Addi t i onal l y,  t he c i r cui t  cour t  coul d have consi der ed 

t he pl ai nt i f f s '  pr et r i al  br i ef  i n suppor t  of  a mot i on f or  

decl ar at or y j udgment ,  i n whi ch t he pl ai nt i f f s convi nci ngl y 

ar gued t hat  Li ndemann " was an empl oyee or  act ual  agent  of  St .  

Joseph' s. "   As t he pl ai nt i f f s not ed i n t hat  f i l i ng,  t he 

f ol l owi ng f act s ar e undi sput ed:  ( 1)  St .  Joseph' s f ul l y  

r ei mbur sed MCWAH f or  Li ndemann' s st i pends,  cost s,  expenses,  and 
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ot her  benef i t s;  ( 2)  Li ndemann was r equi r ed t o compl y wi t h t he 

pol i c i es and pr ocedur es of  St .  Joseph' s;  ( 3)  Li ndemann t est i f i ed 

t hat  St .  Joseph' s had t he r i ght  t o cont r ol  hi s day- t o- day 

act i v i t i es at  t he hospi t al ;  and ( 4)  St .  Joseph' s pr ovi ded i t s 

r esi dent s wi t h f r ee meal s,  f r ee par ki ng,  f r ee l aundr y ser vi ces,  

di scount s i n t he caf et er i a,  use of  t he hospi t al ' s  scr ub out f i t s,  

use of  a r oom t o r est  i n,  and f undi ng f or  educat i onal  

conf er ences.  

¶106 Thi s ar gument  was consi st ent  wi t h t he pl ai nt i f f s '  

ear l i er  f i l i ngs.   I n t hei r  or i gi nal  compl ai nt ,  f i l ed Sept ember  

30,  1999,  t he pl ai nt i f f s named t he Pat i ent s Compensat i on Fund as 

a def endant  and al l eged t hat  t he Fund  

i s a mandat or y  heal t h car e l i abi l i t y  r i sk shar i ng pl an 
cr eat ed by Chapt er  655  .  .  .  whose obl i gat i ons and 
r esponsi bi l i t i es i ncl ude maki ng payment s i n excess of  
under l y i ng i nsur ance l i mi t s on behal f  of  negl i gent  
heal t h car e pr ovi der s i n t he St at e of  Wi sconsi n,  
i ncl udi ng  .  .  .  any i ndi v i dual  act i ng wi t h r eal  or  
appar ent  aut hor i t y of  St .  Joseph' s Hospi t al  of  
Fr anci scan Si st er s,  Mi l waukee,  I nc.  i ncl udi ng,  but  not  
l i mi t ed t o,  Mat t hew Li ndemann,  M. D.  .  .  .   

( Emphasi s added. )  

 ¶107 The pl ai nt i f f s al so i ndi cat ed t hei r  i nt ent  t o f i l e a 

medi cal  medi at i on r equest  " pur suant  t o Chapt er  655 of  t he 

Wi sconsi n St at ut es .  .  .  . "   The pl ai nt i f f s r ei t er at ed t he cl ai m 

t hat  Li ndemann was an " agent ,  ser vant ,  and/ or  empl oyee"  of  St .  

Joseph' s no l ess t han ni ne t i mes i n t he compl ai nt .   

 ¶108 The pl ai nt i f f s f i l ed an amended summons and compl ai nt  

Apr i l  14,  2000.   I n t he amended compl ai nt ,  t he pl ai nt i f f s named 

as addi t i onal  def endant s t he Medi cal  Col l ege of  Wi sconsi n 

Af f i l i at ed Hospi t al  ( MCWAH) ,  i t s i nsur er ,  Physi c i ans I nsur ance 
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Company of  Wi sconsi n ( PI C) ,  and Li ndemann,  as an i ndi v i dual .   

The amended compl ai nt  al l eged t hat  chapt er  655 di d not  appl y t o 

Li ndemann,  but  cont i nued t o name t he Fund as a def endant .   Whi l e 

now al l egi ng t hat  " MCWAH was t he empl oyer  of  t he def endant ,  

Mat t hew Li ndemann,  M. D. , "  t he Phel pses r epeat edl y al l eged t hat  

Li ndemann was an " agent ,  ser vant ,  and/ or  empl oyee"  of  St .  

Joseph' s,  or  al t er nat i vel y an " i ndi v i dual  over  whom St .  Joseph' s  

had super vi sor y cont r ol  and r esponsi bi l i t y  wi t h r espect  t o 

medi cal  car e pr ovi ded t o pat i ent s .  .  .  . "   

 ¶109 I n a r esponse t o i nt er r ogat or i es dat ed May 31,  2000,  

MCWAH admi t t ed bot h t hat  " [ MCWAH]  was t he empl oyer  of  Mat t hew 

Li ndemann on November  24,  1998"  and t hat  " St .  Joseph' s Hospi t al  

of  Fr anci scan Si st er s,  Mi l waukee,  I nc.  was t he de f act o empl oyer  

of  Mat t hew Li ndemann on November  24,  1998. "   I n a separ at e 

r esponse,  St .  Joseph' s admi t t ed t hat  MCWAH was Li ndemann' s 

empl oyer ,  but  deni ed t hat  St .  Joseph' s was Li ndemann' s de f act o 

empl oyer .   

 ¶110 I n t i me,  t he c i r cui t  cour t  r ecogni zed t hat ,  " MCWAH di d 

not  cont r ol  t he per f or mance of  Dr .  Li ndemann' s dut i es as a 

r esi dent  physi c i an. "   Accor di ngl y,  MCWAH coul d not  be hel d 

l i abl e under  t he doct r i ne of  r espondeat  super i or ,  and t he 

ci r cui t  cour t  gr ant ed i t s mot i on f or  summar y j udgment  on 

November  14,  2000.    

¶111 Gi ven al l  t hese f act s and bot h si des'  ar gument s,  i t  i s 

har d t o i magi ne how Li ndemann does not  qual i f y as St .  Joseph' s 

" empl oyee. "   St .  Joseph' s sel f - ser vi ng ar gument  t hat  i t  was not  

Li ndemann' s de f act o empl oyer  i s di f f i cul t  t o squar e wi t h t he 



No.   2003AP580. dt p 

 

22 
 

r eal i t i es of  t he s i t uat i on.   The absence of  a f i ndi ng t hat  

Li ndemann was St .  Joseph' s " empl oyee"  means t hat  medi cal  

r esi dent s ar e ef f ect i vel y t he onl y wor ker s i n a hospi t al  not  

cover ed by t he damage caps,  despi t e t he f act  t hat  as new 

doct or s,  t hey ar e per haps most  i n need of  t he pr ot ect i ons i n 

chapt er  655.   The Legi s l at ur e coul d not  have i nt ended such a 

r est r i ct i ve def i ni t i on of  " empl oyee"  i n t hi s cont ext .  

¶112 I  concl ude t hat  t he c i r cui t  cour t ' s  i ni t i al  deci s i on 

t hat  chapt er  655 di d not  appl y,  and i t s deni al  of  t he 

def endant s '  mot i on f or  r econsi der at i on,  ef f ect i vel y means t hat  

i t  f ound t hat  Li ndemann was not  St .  Joseph' s empl oyee.   The 

deci s i on t her ef or e i mpl i c i t l y  cont ai ned bot h a c l ear l y er r oneous 

f i ndi ng of  f act  ( t hat  MCWAH di d not  r el i nqui sh cont r ol  of  

Li ndemann t o St .  Joseph' s)  and an i ncor r ect  concl usi on of  l aw 

( t hat  Li ndemann was not  St .  Joseph' s " bor r owed empl oyee" ) .   I  

woul d r ever se t he ci r cui t  cour t ' s  deci s i on on t hi s i ssue,  and 

hol d as a mat t er  of  l aw t hat  Li ndemann i s subj ect  t o chapt er  655 

because he i s an " empl oyee"  of  a heal t h car e pr ovi der ,  St .  

Joseph' s Hospi t al .   See Wi s.  St at .  §§ 655. 005,  655. 017,  

893. 55( 4) ( b) .  

¶113 Al t er nat i vel y,  t o t he ext ent  t he c i r cui t  cour t ' s  

r ul i ngs on t hi s i ssue wer e di scr et i onar y deci s i ons,  t hey shoul d 

al so be r ever sed.   I n my vi ew,  t he c i r cui t  cour t  di d not  

exer ci se any di scr et i on at  al l .   Thi s cour t  has of t en wr i t t en 

t hat  " di scr et i on ' i s  not  t he equi val ent  of  unf et t er ed deci s i on-

maki ng. ' "   Spl i t  Rock Har dwoods,  I nc.  v.  Lumber  Li qui dat or s,  

I nc. ,  2002 WI  66,  ¶65,  253 Wi s. 2d 238,  646 N. W. 2d 19 ( c i t i ng 
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Har t ung v.  Har t ung,  102 Wi s.  2d 58,  66,  306 N. W. 2d 16 ( 1981) ) .   

As we have expl ai ned,  

" A di scr et i onar y det er mi nat i on,  t o be sust ai ned,  must  
demonst r abl y be made and based upon t he f act s 
appear i ng i n t he r ecor d and i n r el i ance on t he 
appr opr i at e and appl i cabl e l aw. "   Har t ung,  102 
Wi s.  2d at  66.   I n Howar d v.  Duer st en, t he cour t  
st at ed:  " The t r i al  cour t  must  under t ake a r easonabl e 
i nqui r y and exami nat i on of  t he f act s as t he basi s of  
i t s  deci s i on.  The exer ci se of  di scr et i on must  depend 
on f act s t hat  ar e of  r ecor d or  t hat  ar e r easonabl y 
der i ved by i nf er ence f r om t he r ecor d and t he basi s [ of  
t hat ]  exer ci se of  di scr et i on shoul d be set  f or t h."   
Howar d v.  Duer st en,  81 Wi s. 2d 301,  305,  260 N. W. 2d 274 
( 1977)  ( emphasi s added) .  As t he Har t ung cour t  put  i t ,  
" [ A]  di scr et i onar y det er mi nat i on must  be t he pr oduct  
of  a r at i onal  ment al  pr ocess by whi ch t he f act s of  
r ecor d and l aw r el i ed upon ar e st at ed and ar e 
consi der ed t oget her  f or  t he pur pose of  achi evi ng a 
r easoned and r easonabl e det er mi nat i on. "  Har t ung, 102 
Wi s. 2d at  66 ( emphasi s added) .  I n r evi ewi ng t hese 
di scr et i onar y det er mi nat i ons,  an appel l at e cour t  
shoul d not  be expect ed t o r ead t he mi nd of  t he t r i al  
j udge.   

Spl i t  Rock Har dwoods,  253 Wi s.  2d 238,  ¶65.  

¶114 The ci r cui t  cour t ' s  concl usor y r ul i ngs on t hi s i ssue 

do not  sat i sf y t hi s t est ,  and shoul d be vacat ed.   Upon r emand,  

t he c i r cui t  cour t  shoul d not  s i mpl y r el y on i t s  pr i or  r ul i ngs i n 

t hi s r egar d because t hose r ul i ngs r ef l ect  a compl et e absence of  

any exer ci se of  di scr et i on.   I nst ead,  on r emand,  t he c i r cui t  

cour t  shoul d appl y t he f act s and ar gument s descr i bed above t o 

det er mi ne whet her  Li ndemann qual i f i ed f or  cap pr ot ect i on as a 

" bor r owed empl oyee"  of  St .  Joseph' s under  t he st andar ds 

descr i bed above.     
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I I I  

¶115 Fi nal l y,  I  quest i on whet her  t he c i r cui t  cour t ' s  awar d 

of  $200, 000 t o Gr egor y Phel ps,  t he f at her ,  f or  negl i gent  

i nf l i c t i on of  emot i onal  di st r ess i s war r ant ed under  our  deci s i on 

i n Pi er ce.   I n t hat  case,  we al l owed a mot her  of  a st i l l bor n t o 

r ai se such a c l ai m based on t he mot her ' s uni que st at us as bot h 

" a par t i c i pant ,  and a v i ct i m of  t he act i onabl e conduct ——medi cal  

mal pr act i ce——t hat  gave r i se t o her  c l ai m. "   Pi er ce,  278 

Wi s.  2d 82,  ¶¶13,  15.    

¶116 The maj or i t y chooses not  t o addr ess t he i mpact  of  

Pi er ce,  because " such i ssues wer e not  br i ef ed or  ar gued by t he 

par t i es. "   Maj or i t y op. ,  ¶21 n. 6.   I t  shoul d be not ed t hat  by 

l et t er  dat ed Mar ch 30,  2004,  Dr .  Li ndemann asked t he cour t  of  

appeal s t o del ay i t s deci s i on,  pendi ng t hi s cour t ' s  r esol ut i on 

of  Pi er ce and Maur i n v.  Hal l ,  2004 WI  100,  274 Wi s.  2d 28,  682 

N. W. 2d 866.   Phel ps,  273 Wi s.  2d 667,  ¶50 n. 11.   The cour t  

decl i ned t o do so,  but  al l owed t hat ,  " [ a] l t hough t he Pi er ce 

deci s i on may i mpact  t hi s case,  i t s appl i cat i on vel  non wi l l  

depend on t he f act s adduced at  t he t r i al  on r emand. "   I d.  

¶117 Because of  t hi s  cour t ' s  deci s i on,  t her e wi l l  be no 

t r i al  on r emand.   However ,  Dr .  Li ndemann wi l l  be per mi t t ed t o 

ar gue t hat  he qual i f i ed as an empl oyee of  a heal t h car e 

pr ovi der ,  and t her ef or e i s ent i t l ed t o t he benef i t s of  chapt er  

655.   He shoul d al so be al l owed t o ar gue t he Pi er ce i ssue,  as 

t he cour t  of  appeal s envi s i oned.    

¶118 I f  t he c i r cui t  cour t ' s  awar d t o Gr egor y Phel ps s t ands,  

i t  r epr esent s a dr amat i c expansi on of  t he scope of  del i ver y r oom 
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" byst ander "  c l ai ms i n Wi sconsi n.   Gr egor y was not  a 

" par t i c i pant "  i n t he medi cal  mal pr act i ce,  as was t he pl ai nt i f f  

i n Pi er ce.   However ,  t he i ssue i nvol ves quest i ons of  f act  not  

br i ef ed t o us,  per haps because t he par t i es bel i eved t hat  

( pur suant  t o t he cour t  of  appeal s '  opi ni on)  t hey woul d have t he 

oppor t uni t y t o ar gue t he i ssue on r emand.   I  woul d al l ow bot h 

s i des t o do so.   

¶119 For  t he f or egoi ng r easons,  I  r espect f ul l y concur  i n 

par t  and di ssent  i n par t .  

¶120 I  am aut hor i zed t o st at e t hat  Just i ce PATI ENCE DRAKE 

ROGGENSACK j oi ns t hi s opi ni on.  
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