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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  a publ i shed 

deci s i on of  t he cour t  of  appeal s,  Pr est on v.  Mer i t er  Hospi t al ,  

I nc. ,  2004 WI  App 61,  271 Wi s.  2d 721,  678 N. W. 2d 347.   Shannon 

Pr est on and Char l es Johnson,  i n t hei r  per sonal  capaci t y and as 

per sonal  r epr esent at i ves of  t hei r  son Br i don' s est at e,  f i l ed a 

compl ai nt  asser t i ng f our  c l ai ms agai nst  Mer i t er  Hospi t al  and t he 
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Wi sconsi n Pat i ent s Compensat i on Fund. 1  The cour t  of  appeal s 

af f i r med t he ci r cui t  cour t ' s  gr ant  of  summar y j udgment  t o 

Mer i t er  on al l  f our  c l ai ms,  but  i t  det er mi ned t hat  t he 

pl ai nt i f f ' s  c l ai m under  t he Emer gency Medi cal  Tr eat ment  and 

Act i ve Labor  Act  ( EMTALA) ,  42 U. S. C.  § 1395dd ( 1994) , 2 r eal l y 

amount ed t o t wo cl ai ms,  one of  whi ch was not  addr essed and t hus 

di smi ssed by t he c i r cui t  cour t .   Pr est on pet i t i oned t hi s cour t  

t o r evi ew t he di smi ssal  of  t hi s second EMTALA cl ai m,  t hat  

Mer i t er  Hospi t al  f ai l ed t o gi ve Br i don an appr opr i at e medi cal  

scr eeni ng exami nat i on i n v i ol at i on of  42 U. S. C.  § 1395dd( a) .  

¶2 EMTALA r equi r es a hospi t al  wi t h an emer gency 

depar t ment  t o pr ovi de " an appr opr i at e medi cal  scr eeni ng 

exami nat i on"  t o any i ndi v i dual  who " comes t o t he emer gency 

depar t ment "  wi t h a r equest  t o be exami ned or  t r eat ed f or  a 

medi cal  condi t i on.   42 U. S. C.  § 1395dd( a) .   The cour t  of  appeal s 

                                                 
1 We wi l l  r ef er  t o Shannon Pr est on,  Char l es Johnson,  and t he 

Est at e of  Br i don Mi chael  Johnson col l ect i vel y as Pr est on.  

2 I n t he case of  a hospi t al  t hat  has a hospi t al  
emer gency depar t ment ,  i f  any i ndi v i dual  ( whet her  or  
not  el i gi bl e f or  benef i t s under  t hi s subchapt er )  comes 
t o t he emer gency depar t ment  and a r equest  i s made on 
t he i ndi v i dual ' s behal f  f or  exami nat i on or  t r eat ment  
f or  a medi cal  condi t i on,  t he hospi t al  must  pr ovi de f or  
an appr opr i at e medi cal  scr eeni ng exami nat i on wi t hi n 
t he capabi l i t y  of  t he hospi t al ' s  emer gency depar t ment ,  
i ncl udi ng anci l l ar y ser vi ces r out i nel y avai l abl e t o 
t he emer gency depar t ment ,  t o det er mi ne whet her  or  not  
an emer gency medi cal  condi t i on ( wi t hi n t he meani ng of  
subsect i on ( e) ( 1)  of  t hi s sect i on)  exi st s.  

42 U. S. C.  § 1395dd( a)  ( 1994) .   Al l  r ef er ences t o t he Uni t ed 
St at es Code ar e t o t he 1994 edi t i on,  unl ess ot her wi se st at ed.  
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concl uded t hat  t hi s EMTALA r equi r ement  di d not  appl y t o Br i don 

because he ar r i ved at  Mer i t er  t hr ough t he bi r t hi ng cent er ,  not  

t he emer gency r oom.   Pr est on,  271 Wi s.  2d 721,  ¶¶37,  39.   We 

must  r esol ve whet her  t he EMTALA scr eeni ng r equi r ement  appl i es t o 

an i nf ant  bor n i n a hospi t al  bi r t hi ng cent er .   Speci f i cal l y,  we 

must  i nt er pr et  whet her  t he st at ut or y phr ase " comes t o t he 

emer gency depar t ment "  r equi r es a baby t o be bor n i n a hospi t al  

emer gency r oom f or  t he EMTALA scr eeni ng r equi r ement  t o appl y.    

¶3 Pr est on ar gues t hat  t he cour t  of  appeal s '  nar r ow 

i nt er pr et at i on of  § 1395dd( a)  i s not  consi st ent  wi t h t he i nt ent  

of  EMTALA,  and t hat  a hospi t al ' s  emer gency depar t ment  

encompasses i t s bi r t hi ng cent er .   Thus,  Mer i t er  had a dut y t o 

scr een Br i don.   Conver sel y,  Mer i t er  ar gues t hat  EMTALA does not  

i mpose a dut y t o scr een a newbor n pr esent ed i n t he bi r t hi ng 

cent er ,  because t he bi r t hi ng cent er  i s not  " t he emer gency 

depar t ment "  and because,  i n Br i don' s case,  he was an 

" i npat i ent , "  t o whom t he EMTALA scr eeni ng r equi r ement  does not  

appl y.    

¶4 We agr ee wi t h Pr est on wi t h r espect  t o t he hospi t al ' s 

dut y t o scr een. 3  Based on t he al l egat i ons i n t he compl ai nt ,  

Mer i t er  had a dut y t o gi ve Br i don an appr opr i at e scr eeni ng 

exami nat i on t o det er mi ne whet her  he had an emer gency medi cal  

condi t i on.   When a baby i s bor n i n a hospi t al  bi r t hi ng cent er ,  

t he newbor n has come t o t he emer gency depar t ment  f or  pur poses of  

                                                 
3 On t he quest i on of  Br i don' s  al l eged st at us as an 

" i npat i ent , "  see i nf r a n. 12.  
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t he EMTALA dut y t o pr ovi de a medi cal  scr eeni ng exami nat i on.   

Because t he cour t  of  appeal s i nt er pr et ed EMTALA di f f er ent l y,  we 

r ever se.  

¶5 Thi s case i nvol ves a gr ant  of  summar y j udgment  by t he 

c i r cui t  cour t .   However ,  t he cour t  of  appeal s r evi ewed Mer i t er ' s 

mot i on on Pr est on' s EMTALA scr eeni ng cl ai m as i f  i t  wer e a 

mot i on t o di smi ss r at her  t han a summar y j udgment  mot i on.   Her e,  

our  r evi ew i s de novo,  whet her  we appl y t he met hodol ogy 

appr opr i at e f or  r evi ew wher e summar y j udgment  has been gr ant ed 

or  t he met hodol ogy f or  r evi ew wher e a mot i on t o di smi ss has been 

gr ant ed,  benef i t i ng as usual  f r om t he anal yses of  t he c i r cui t  

cour t  and t he cour t  of  appeal s.   Under  t hese ci r cumst ances,  we 

wi l l  r evi ew t he Mer i t er  mot i on on t he EMTALA scr eeni ng cl ai m i n 

a manner  s i mi l ar  t o t hat  of  t he cour t  of  appeal s .   Consequent l y,  

we deci de mer el y whet her  t he r equi r ement  of  EMTALA,  t hat  any 

i ndi v i dual  who " comes t o t he emer gency depar t ment "  of  a hospi t al  

must  be pr ovi ded appr opr i at e medi cal  scr eeni ng,  appl i es t o an 

i nf ant  bor n i n an emer gency medi cal  condi t i on at  a hospi t al ' s  

bi r t hi ng f aci l i t y .   We do not  deci de whet her  Mer i t er ' s r esponse 

t o Br i don' s pr esence sat i sf i ed i t s dut y t o pr ovi de an 

appr opr i at e medi cal  scr eeni ng exami nat i on.  

I .  FACTS AND PROCEDURAL HI STORY 

¶6 Pr est on ar r i ved at  Mer i t er  Hospi t al  i n Madi son on 

November  9,  1999,  at  5: 33 p. m.   She was 23- and- 2/ 7t hs weeks 

pr egnant  and had l eaked amni ot i c f l ui d f or  a number  of  days.   At  

t he t i me of  her  hospi t al i zat i on,  Pr est on was unempl oyed and on 

Medi cal  Assi st ance.  
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¶7 Pr est on was admi t t ed t o t he hospi t al  and t aken t o t he 

bi r t hi ng cent er .   Ther e,  physi c i ans per f or med an ul t r asound t o 

eval uat e t he unbor n chi l d' s condi t i on.   At  3: 55 a. m.  t he 

f ol l owi ng mor ni ng,  Pr est on gave bi r t h t o a son whom she named 

Br i don Mi chael  Johnson.   The chi l d wei ghed 700 gr ams.   The 

hospi t al  st af f  made no at t empt  t o pr ol ong t he baby' s l i f e,  and 

Br i don di ed t wo- and- a- hal f  hour s l at er .  

¶8 Pr est on' s compl ai nt  al l eged t he f ol l owi ng:   

 .  .  .  .   

 4.  On November  10,  1999 Pl ai nt i f f ,  Shannon 
Pr est on,  gave bi r t h on an emer gency basi s t o 
Pl ai nt i f f s '  decedent ,  Br i don Mi chael  Johnson whi l e an 
i npat i ent  at  Def endant  Mer i t er  Hospi t al ,  I nc.  

 5.  Fol l owi ng t he bi r t h of  t he mi nor  chi l d,  
Def endant  Mer i t er  Hospi t al ,  I nc. ' s empl oyees and 
agent s wer e awar e of  t he bi r t h of  t he chi l d and awar e 
of  hi s emer gent  need of  medi cal  car e,  but  f ai l ed,  
r ef used,  and negl ect ed t o pr ovi de any car e what soever  
t o t he newbor n i nf ant ,  who was at  a gest at i onal  age of  
23 and 2/ 7t h weeks,  wei ghed one and one hal f  pounds,  
and was 13 i nches i n l engt h.  

 6.  Def endant  Mer i t er  Hospi t al ,  I nc.  and i t s 
empl oyees knew,  t hat  wi t hout  at  a mi ni mum 
r esusci t at i on and t he admi ni st r at i on of  oxygen and 
f l ui ds,  t hat  t he i nf ant  chi l d had vi r t ual l y no medi cal  
chance t o sur vi ve,  but  never t hel ess i nt ent i onal l y 
wi t hhel d al l  t r eat ment  f or  t he i nf ant  chi l d who 
t her ef or e di ed af t er  t wo and one hal f  hour s of  l i f e.  

 .  .  .  .   

 14.  The conduct  of  t he Def endant  Mer i t er  
Hospi t al ,  I nc.  and i t s empl oyees was i n v i ol at i on of  
42 U. S. C.  § 1395dd.  

 15.  Pl ai nt i f f s Br i don Mi chael  Johnson and 
Shannon Pr est on wer e di scr i mi nat ed agai nst  and r ef used 
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t r eat ment  because t hey l acked pr i vat e heal t h 
i nsur ance,  cont r ar y t o 42 U. S. C.  § 1395dd.  .  .  .   

Par agr aphs 14 and 15 wer e pr i nt ed under  t he headi ng " EMTALA 

CLAI M. "  

¶9 Pr est on sued Mer i t er  f or  ( 1)  medi cal  negl i gence;  ( 2)  

f ai l ur e t o obt ai n i nf or med consent ;  and ( 3)  negl ect  of  a 

pat i ent ,  cont r ar y t o Wi s.  St at .  § 940. 295( 1) ( j ) 1.  ( 1997- 98) , 4 i n 

addi t i on t o ( 4)  v i ol at i on of  EMTALA.   The Dane Count y Ci r cui t  

Cour t ,  St uar t  A.  Schwar t z,  Judge,  gr ant ed Mer i t er  summar y 

j udgment  on al l  f our  of  Pr est on' s c l ai ms.   The ci r cui t  cour t  

di smi ssed Pr est on' s medi cal  mal pr act i ce c l ai m f or  f ai l ur e t o 

i dent i f y an exper t  wi t ness.   I t  di smi ssed her  c l ai m f or  pat i ent  

negl ect  because Wi s.  St at .  § 940. 295( 1) ( j ) 1.  i s  par t  of  t he 

cr i mi nal  code and does not  cr eat e a pr i vat e cause of  act i on.   I t  

di smi ssed her  i nf or med consent  c l ai m because such cl ai ms cannot  

be br ought  agai nst  a hospi t al .   I t  al so di smi ssed her  EMTALA 

cl ai m.  

¶10 Fol l owi ng Mer i t er ' s mot i on f or  summar y j udgment ,  t he 

cour t  r ecei ved addi t i onal  evi dence.   The cour t  was t ol d t hat  

Mer i t er  physi c i ans had det er mi ned,  based on t he pr ebi r t h 

ul t r asound,  t hat  Br i don' s l ungs wer e so under devel oped t hat  he 

woul d l i kel y di e shor t l y af t er  bei ng bor n.   The cour t  was t ol d 

heal t h car e per sonnel  made obser vat i ons of  Br i don shor t l y af t er  

                                                 
4 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 1997-

98 edi t i on,  unl ess ot her wi se st at ed.  
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hi s bi r t h and assi gned Br i don an Apgar  scor e of  one. 5  Based on 

t hi s i nf or mat i on and because Pr est on di d not  par t i cul ar i ze her  

EMTALA cl ai m,  t he cour t  i nt er pr et ed t he cl ai m as one of  f ai l i ng 

t o st abi l i ze t he medi cal  condi t i on of  an i ndi v i dual  who comes t o 

t he hospi t al ,  i n v i ol at i on of  42 U. S. C.  § 1395dd( b) .   The cour t  

st at ed:  " Pr est on' s compl ai nt  f ocuses on t he hospi t al ' s  f ai l ur e 

t o t r eat / r esusci t at e Br i don i mmedi at el y af t er  hi s bi r t h.   Thi s  

al l egat i on appear s t o i mpl i cat e t he EMTALA' s st abi l i zat i on 

r equi r ement  and not  t he scr eeni ng r equi r ement . "   The cour t  

r eached t hi s concl usi on at  l east  i n par t  because Pr est on st at ed 

i n a br i ef  t o t he cour t  t hat :  

Ther e ar e many obl i gat i ons under  t he EMTALA 
st at ut e i ncl udi ng an obl i gat i on t o st abi l i ze sever el y 
i l l  peopl e bef or e t r ansf er r i ng t hem or  di schar gi ng 
t hem,  as wel l  as mandat ed uni f or m met hods f or  
scr eeni ng pat i ent s i n emer gency r ooms et .  al .   None of  
t hose r equi r ement s i s a consi der at i on i n t he Pr est on 
case,  s i nce we ar e onl y c l ai mi ng t hat  Mer i t er  Hospi t al  
f ai l ed t o st abi l i ze an acut el y i l l  newbor n,  Br i don 
Johnson.  

( Emphasi s added. )   Thi s st at ement  t o t he cour t  suppl i es t he 

basi s f or  Mer i t er ' s ar gument  t hat  Pr est on wai ved any cl ai m t hat  

Mer i t er  f ai l ed t o pr ovi de an appr opr i at e medi cal  scr eeni ng 

exami nat i on.   

                                                 
5 The Apgar  scor e i s an " eval uat i on of  a newbor n i nf ant ' s 

physi cal  st at us by assi gni ng numer i cal  val ues ( 0 t o 2)  t o each 
of  f i ve cr i t er i a:  hear t  r at e,  r espi r at or y ef f or t ,  muscl e t one,  
r esponse t o st i mul at i on,  and ski n col or .   A scor e of  10 
i ndi cat es t he best  possi bl e condi t i on. "   St edman' s Medi cal  
Di ct i onar y 1264 ( 4t h Unabr i dged Lawyer s '  ed.  1976) .  
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¶11 Al t hough t he ci r cui t  cour t  gr ant ed summar y j udgment  t o 

Mer i t er  on t he hospi t al ' s  mot i on,  i t  f ocused on EMTALA' s 

st abi l i zat i on r equi r ement  and di d not  r ul e di r ect l y on a c l ai m 

t hat  Mer i t er  v i ol at ed EMTALA' s scr eeni ng r equi r ement .   The cour t  

of  appeal s r evi ewed Pr est on' s scr eeni ng cl ai m pur suant  t o t he 

mot i on- t o- di smi ss met hodol ogy.   Pr est on,  271 Wi s.  2d 721,  ¶30 

( " We consi der  t he f act s pl ed t r ue and const r ue i nf er ences f r om 

t he pl eadi ngs i n f avor  of  t he par t y agai nst  whom t he mot i on i s  

br ought . " ) .    

¶12 As not ed pr evi ousl y,  because our  r evi ew i s de novo,  

whet her  we appl y t he met hodol ogy appr opr i at e f or  r evi ew wher e 

summar y j udgment  has been gr ant ed or  t he met hodol ogy f or  r evi ew 

wher e a mot i on t o di smi ss has been gr ant ed,  we wi l l  r evi ew t he 

ci r cui t  cour t ’ s gr ant  of  summar y j udgment  on Pr est on' s scr eeni ng 

cl ai m as i f  i t  wer e deci ded on a mot i on t o di smi ss.   See Johnson 

v.  Roger s Mem' l  Hosp. ,  I nc. ,  2001 WI  68,  ¶10 n. 3,  244 Wi s. 2d 

364,  627 N. W. 2d 890 ( not i ng t hat  al t hough t he def endant  moved 

f or  summar y j udgment ,  because t he ci r cui t  cour t  deci ded t he case 

as a mot i on t o di smi ss,  we r evi ew t he mot i on i n a s i mi l ar  

manner ) .  

I I .  STANDARD OF REVI EW 

¶13 Thi s case r equi r es us t o r evi ew t he di smi ssal  of  par t  

of  a compl ai nt  f or  f ai l ur e t o st at e a c l ai m upon whi ch r el i ef  

can be gr ant ed.   Whet her  a compl ai nt  st at es a c l ai m i s a 

quest i on of  l aw t hat  we r evi ew de novo.   Bel oi t  Li qui dat i ng 

Tr ust  v.  Gr ade,  2004 WI  39,  ¶17,  270 Wi s.  2d 356,  369,  677 

N. W. 2d 298.   For  pur poses of  det er mi ni ng whet her  a compl ai nt  i s  
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l egal l y suf f i c i ent ,  we:  ( 1)  accept  al l  f act s pl eaded as t r ue;  

( 2)  der i ve al l  r easonabl e i nf er ences f r om t hose f act s;  and ( 3)  

const r ue t hose f act s and i nf er ences i n t he l i ght  most  f avor abl e 

t o t he pl ai nt i f f .   Thus,  a cour t  pr oper l y gr ant s a mot i on t o 

di smi ss onl y i f  i t  i s  c l ear  t hat  " a pl ai nt i f f  cannot  r ecover  

under  any ci r cumst ances. "   I d. ;  see Johnson,  244 Wi s.  2d 364,  

¶15.  

¶14 To deci de whet her  Pr est on' s compl ai nt  st at es an EMTALA 

cl ai m f or  whi ch r el i ef  can be gr ant ed,  we must  i nt er pr et  a 

f eder al  st at ut e.   St at ut or y i nt er pr et at i on i s a quest i on of  l aw 

t hat  we r evi ew de novo.   Sei der  v.  O' Connel l ,  2000 WI  76,  ¶26,  

236 Wi s.  2d 211,  612 N. W. 2d 659.  

I I I .  ANALYSI S 

¶15 Bef or e consi der i ng t he subst ance of  Pr est on’ s EMTALA 

cl ai m,  we di gr ess br i ef l y i nt o t he r eal m of  wai ver .  

A.  Wai ver  

¶16 Wai ver  i s t he " vol unt ar y and i nt ent i onal  

r el i nqui shment  of  a known r i ght . "   Mi l as v.  Labor  Ass’ n of  Wi s. ,  

I nc. ,  214 Wi s.  2d 1,  9,  571 N. W. 2d 656 ( 1997) .   The gener al  r ul e 

i s t hat  a par t y wai ves a c l ai m t hat  i s " nei t her  pl eaded nor  

ar gued t o t he t r i al  cour t , "  and such a c l ai m wi l l  not  be 

consi der ed on appeal .   St er n v.  Cr edi t  Bur eau of  Mi l waukee,  105 

Wi s.  2d 647,  654- 55,  315 N. W. 2d 511,  515- 16 ( Ct .  App.  1981) .   

Ther e ar e except i ons t o t hi s r ul e.   Thus,  when an i ssue i nvol ves 

a quest i on of  l aw,  has been br i ef ed by t he opposi ng par t i es,  and 

i s of  suf f i c i ent  publ i c i nt er est  t o mer i t  a deci s i on,  t hi s cour t  

has di scr et i on t o addr ess t he i ssue.   Apex El ecs.  Cor p.  v.  Gee,  
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217 Wi s.  2d 378,  384,  577 N. W. 2d 23 ( 1998) .   Wai ver  i s mer el y a 

r ul e of  " admi ni st r at i on and does not  i nvol ve t he cour t ’ s power  

t o addr ess t he i ssues r ai sed. "   Wi r t h v.  Ehl y,  93 Wi s.  2d 433,  

444,  287 N. W. 2d 140 ( 1980) .  

¶17 Al t hough Pr est on' s st at ement s t o t he cour t  ar guabl y 

suppor t  t he concl usi on t hat  Pr est on wai ved her  EMTALA cl ai m f or  

f ai l ur e t o scr een,  we wi l l  exer ci se our  di scr et i on t o consi der  

t he mer i t s of  t hi s di sput e.   Thi s case f i t s squar el y wi t hi n t he 

except i on t o wai ver :  ( 1)  t he i nt er pr et at i on of  t he st at ut or y 

phr ase " comes t o t he emer gency depar t ment "  i s  a quest i on of  l aw;  

( 2)  bot h par t i es have f ul l y br i ef ed t hi s i ssue bef or e t he cour t  

of  appeal s and t hi s cour t ;  and ( 3)  t he det er mi nat i on of  a 

hospi t al ' s  dut y  t o scr een newbor n i nf ant s i s  of  suf f i c i ent  

publ i c i nt er est  t o war r ant  r evi ew.   I n addi t i on,  t he cour t  of  

appeal s has addr essed t he i ssue i n a publ i shed opi ni on.   

Pr est on,  271 Wi s.  2d 721.  

B.  I nt er pr et at i on of  EMTALA 

¶18 The par t i es di sput e t he meani ng of  t he phr ase " comes 

t o t he emer gency depar t ment "  i n 42 U. S. C.  § 1395dd( a) .   I n i t s 

ent i r et y,  t hi s subsect i on st at es:  

( a)  Medi cal  scr eeni ng r equi r ement  

I n t he case of  a hospi t al  t hat  has a hospi t al  
emer gency depar t ment ,  i f  any i ndi v i dual  ( whet her  or  
not  el i gi bl e f or  benef i t s under  t hi s subchapt er )  comes 
t o t he emer gency depar t ment  and a r equest  i s made on 
t he i ndi v i dual ' s behal f  f or  exami nat i on or  t r eat ment  
f or  a medi cal  condi t i on,  t he hospi t al  must  pr ovi de f or  
an appr opr i at e medi cal  scr eeni ng exami nat i on wi t hi n 
t he capabi l i t y  of  t he hospi t al ' s  emer gency depar t ment ,  
i ncl udi ng anci l l ar y ser vi ces r out i nel y avai l abl e t o 
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t he emer gency depar t ment ,  t o det er mi ne whet her  or  not  
an emer gency medi cal  condi t i on ( wi t hi n t he meani ng of  
subsect i on ( e) ( 1)  of  t hi s sect i on)  exi st s.  

42 U. S. C.  § 1395dd( a)  ( emphasi s added) .    

¶19 Pr est on ar gues t hat  t he phr ase " comes t o t he emer gency 

depar t ment "  i mpl i es a dut y t o scr een any t i me an i ndi v i dual  

ar r i ves at  a pl ace i n a hospi t al  wi t h t he capaci t y t o r espond t o 

a r equest  f or  emer gency medi cal  car e.   Mer i t er  t akes t he 

posi t i on t hat  t he phr ase " comes t o t he emer gency depar t ment "  

means t hat  i t  has a dut y t o scr een onl y when an i ndi v i dual  

ar r i ves at  an i dent i f i ed l ocat i on.   I t  poi nt s t o t he di st i nct i on 

bet ween t he phr ase " comes t o t he emer gency depar t ment "  i n 

§ 1395dd( a)  and t he phr ase " comes t o t he hospi t al "  i n 

§ 1395dd( b) ,  and asks how t he t wo phr ases can mean t he same 

t hi ng.   Pr est on' s i nt er pr et at i on of  " emer gency depar t ment "  i s 

f unct i onal .   Mer i t er ' s def i ni t i on of  " emer gency depar t ment "  i s 

spat i al .  

¶20 A st at ut e i s not  ambi guous si mpl y because t he par t i es 

di sagr ee as t o i t s meani ng.   St at e ex r el .  Kal al  v.  Ci r cui t  

Cour t  f or  Dane Count y,  2004 WI  58,  ¶47,  271 Wi s.  2d 633,  681 

N. W. 2d 110;  Sei der ,  236 Wi s.  2d at  227.   Rat her ,  a st at ut e i s 

ambi guous i f  r easonabl e peopl e can under st and i t  i n mor e t han 

one way.   Kal al ,  271 Wi s.  2d 633,  ¶47.   Anal ysi s of  st at ut or y 

ambi gui t y begi ns wi t h t he st at ut or y l anguage i t sel f .   I d. ,  ¶45;  

Keup v.  DHFS,  2004 WI  16,  ¶17,  269 Wi s.  2d 59,  75,  675 N. W. 2d 

755.   When t he st at ut or y l anguage i s c l ear  and unambi guous,  we 

do not  l ook beyond t he pl ai n wor ds,  al t hough l egi s l at i ve hi st or y 

may be consul t ed t o conf i r m or  ver i f y a pl ai n- meani ng 
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i nt er pr et at i on.   Kal al ,  271 Wi s.  2d 633,  ¶¶45,  51.   I f  st at ut or y 

l anguage i s ambi guous af t er  consi der i ng t he s t at ut e' s pl ai n 

wor ds as wel l  as i t s i nt r i nsi c scope,  cont ext ,  and pur pose,  t hen 

we may use r el evant  ext r i nsi c sour ces,  i ncl udi ng admi ni st r at i ve 

r egul at i ons and l egi s l at i ve hi st or y t o ascer t ai n t he 

l egi s l at i vel y i nt ended meani ng.   Keup,  269 Wi s.  2d 59,  ¶¶13- 17;  

see Kal al ,  271 Wi s.  2d 633,  ¶¶50- 51.  

¶21 The t ext  of  § 1395dd( a)  does not  l ead us i nexor abl y t o 

ei t her  a spat i al  or  f unct i onal  i nt er pr et at i on of  " emer gency 

depar t ment . "   Bot h i nt er pr et at i ons ar e r easonabl e.   On one hand,  

emer gency depar t ment  may be synonymous wi t h emer gency r oom,  

suggest i ng a spat i al  def i ni t i on.   I f  we wer e t o appl y Mer i t er ' s 

pr oposed def i ni t i on of  emer gency depar t ment ,  t he Mer i t er  

bi r t hi ng cent er  woul d not  be encompassed by t he t er m,  and 

Mer i t er  woul d have no EMTALA dut y t o Br i don under  § 1395dd( a) .   

On t he ot her  hand,  a depar t ment  may al so denot e a di v i s i on t hat  

speci al i zes i n a par t i cul ar  pr oduct ,  ser vi ce,  or  f i el d of  

knowl edge.   See Amer i can Her i t age Di ct i onar y of  t he Engl i sh 

Language 501 ( 3d ed.  1992) .   Thi s l at t er  i nt er pr et at i on 

i mpl i cat es any ar ea of  t he hospi t al ——not  j ust  t he emer gency 

r oom——t hat  r out i nel y suppl i es car e f or  an emer gency medi cal  

condi t i on. 6  I f  we wer e t o appl y Pr est on' s def i ni t i on of  

                                                 
6 The EMTALA def i nes an emer gency medi cal  condi t i on as:  

( A)  a medi cal  condi t i on mani f est i ng i t sel f  by acut e 
sympt oms of  suf f i c i ent  sever i t y ( i ncl udi ng sever e 
pai n)  such t hat  t he absence of  i mmedi at e medi cal  
at t ent i on coul d r easonabl y be expect ed t o r esul t  i n—— 
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emer gency depar t ment ,  a bi r t hi ng cent er  woul d be encompassed by 

t he t er m,  s i nce i t  speci al i zes i n t r eat i ng t he emer gency medi cal  

condi t i ons common t o pr emat ur e i nf ant s.  

¶22 We do not  agr ee wi t h Mer i t er  t hat  compar i ng t he 

di f f er i ng phr ases i n 1395dd( a)  and ( b)  makes t he phr ase " comes 

t o t he emer gency depar t ment "  i n subsect i on ( a)  c l ear  and 

unambi guous.   Even Mer i t er ' s counsel  was unabl e t o del i neat e t he 

boundar i es of  Mer i t er ' s " emer gency depar t ment , "  especi al l y when 

pr essed on " anc i l l ar y ser vi ces. "   Acknowl edgi ng a di st i nct i on 

bet ween " t he emer gency depar t ment "  and " t he hospi t al "  does not  

l ead t o t he concl usi on t hat  " emer gency depar t ment "  means " t he 

emer gency r oom. "  

¶23 Because conf l i c t i ng i nt er pr et at i ons of  " comes t o t he 

emer gency depar t ment "  ar e r easonabl e,  we must  l ook t o ext r i nsi c 

sour ces f or  gui dance i n det er mi ni ng t he l egi s l at i ve i nt ent  of  

                                                                                                                                                             
( i )  pl aci ng t he heal t h of  t he i ndi v i dual  ( or ,  

wi t h r espect  t o a pr egnant  woman,  t he heal t h of  t he 
woman or  her  unbor n chi l d)  i n ser i ous j eopar dy,  

( i i )  ser i ous i mpai r ment  t o bodi l y f unct i ons,  or  

( i i i )  ser i ous dysf unct i on of  any bodi l y or gan 
or  par t ;  or  

( B)  wi t h r espect  t o a pr egnant  wom[ a] n who i s havi ng 
cont r act i ons— 

( i )  t hat  t her e i s i nadequat e t i me t o ef f ect  a 
saf e t r ansf er  t o anot her  hospi t al  bef or e del i ver y,  or  

( i i )  t hat  t r ansf er  may pose a t hr eat  t o t he 
heal t h or  saf et y of  t he woman or  t he unbor n chi l d.  

42 U. S. C.  § 1395dd( e) ( 1) .  
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t he st at ut e.   See Kal al ,  271 Wi s.  2d 633,  ¶50 ( " Wi sconsi n cour t s 

or di nar i l y  do not  consul t  ext r i nsi c sour ces of  st at ut or y  

i nt er pr et at i on unl ess t he l anguage of  t he st at ut e i s 

ambi guous. " ) .  

1.  Legi s l at i ve Hi st or y 

¶24 Congr ess enact ed EMTALA i n 1986 i n r esponse t o r epor t s 

t hat  hospi t al s wer e r ef usi ng t o t r eat  pat i ent s who di d not  have 

medi cal  i nsur ance.   100 St at .  82 ( 1986) ;  H. R.  Rep.  No.  241,  99t h 

Cong. ,  1st  Sess. ,  pt .  1,  at  27 ( 1985) .   Cour t s and comment at or s 

commonl y r ef er  t o EMTALA as t he Ant i - Pat i ent  Dumpi ng Act .   See 

e. g. ,  Baber  v.  Hosp.  Cor p.  of  Am. ,  977 F. 2d 872,  873 n. 1 ( 4t h 

Ci r .  1992) .   Pat i ent  dumpi ng r ef er s t o a hospi t al ' s  r ef usal  t o 

t r eat  i ndi gent  and uni nsur ed pat i ent s,  t her eby necessi t at i ng 

ei t her  f or mal  or  i nf or mal  t r ansf er s of  i ndi v i dual s f r om pr i vat e 

t o publ i c hospi t al s.   Bur ks v.  St .  Joseph' s Hosp. ,  227 Wi s.  2d 

811,  817,  596 N. W. 2d 391 ( 1999) .   An under l y i ng pur pose of  

EMTALA,  t her ef or e,  i s  t o " pr ovi de an ' adequat e f i r st  r esponse t o 

a medi cal  cr i s i s '  f or  al l  pat i ent s. "   Baber ,  977 F. 2d at  880 

( quot i ng 131 Cong.  Rec.  S13904 ( Oct .  23,  1985)  ( st at ement  of  

Sen.  Dur enber ger ) ) .  

¶25 The emphasi s i n t he l egi s l at i ve hi st or y on ensur i ng 

emer gency medi cal  t r eat ment  f or  al l  i ndi v i dual s f avor s Pr est on' s 

i nt er pr et at i on of  " comes t o t he emer gency depar t ment . "   A Uni t ed 

St at es Di st r i ct  Cour t  i n Vi r gi ni a,  t hough addr essi ng EMTALA' s 

st abi l i zat i on r equi r ement ,  capt ur ed t he essence of  Pr est on' s 

posi t i on when i t  sai d:  
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[ T] he r at i onal e behi nd t he COBRA pat i ent  ant i - dumpi ng 
st at ut e i s not  based upon t he door  of  t he hospi t al  
t hr ough whi ch a pat i ent  ent er s,  but  r at her  upon t he 
not i on of  pr oper  medi cal  car e f or  t hose per sons 
suf f er i ng medi cal  emer genci es,  whenever  such 
emer genci es occur  at  a par t i c i pat i ng hospi t al .   
I ndeed,  i t  i s  a r i di cul ous di st i nct i on,  one whi ch 
pl aces f or m over  subst ance,  t o st at e t hat  t he car e a 
pat i ent  r ecei ves depends on t he door  t hr ough whi ch t he 
pat i ent  wal ks.  

McI nt yr e v.  Schi ck,  795 F.  Supp.  777,  781 ( E. D.  Va.  1992) .  

2.  I mpl ement i ng Regul at i ons 

¶26 Regul at i ons i nt er pr et i ng EMTALA f ur t her  suppor t  our  

concl usi on t hat  t he pr oper  i nt er pr et at i on of  § 1395dd( a)  

r equi r es a hospi t al  t o pr ovi de an emer gency medi cal  scr eeni ng 

exami nat i on t o an i ndi v i dual  r equest i ng emer gency car e,  

r egar dl ess of  wher e he or  she pr esent s i n t he hospi t al .  

¶27 Congr ess expr essl y char ged t he Depar t ment  of  Heal t h 

and Human Ser vi ces ( DHHS)  wi t h enf or ci ng EMTALA.   See 42 U. S. C.  

§ 1395dd( d) . 7  DHHS pr omul gat ed r egul at i ons i n 1994 t hat  wer e i n 

ef f ect  i n 1999 at  t he t i me of  Br i don' s bi r t h.   These r egul at i ons 

def i ne t he phr ase " comes t o t he emer gency depar t ment "  t o mean:  

" wi t h r espect  t o an i ndi v i dual  r equest i ng exami nat i on or  

t r eat ment ,  t hat  t he i ndi v i dual  i s  on t he hospi t al  pr oper t y 

( pr oper t y i ncl udes ambul ances owned and oper at ed by t he 

                                                 
7 The Secr et ar y of  DHHS may i mpose ci v i l  money penal t i es of  

up t o $50, 000 upon a hospi t al  f or  each EMTALA vi ol at i on.   42 
U. S. C.  § 1395dd( d) ( 1) ( A)  ( di r ect i ng enf or cement  pur suant  t o 42 
U. S. C.  § 1320a- 7a;  see 42 U. S. C.  § 1320a- 7a( c) ( 1)  ( " The 
Secr et ar y may i ni t i at e a pr oceedi ng t o det er mi ne whet her  t o 
i mpose a c i v i l  money penal t y,  assessment ,  or  excl usi on under  
subsect i on ( a)  or  ( b)  of  t hi s sect i on onl y as aut hor i zed by t he 
At t or ney Gener al  pur suant  t o pr ocedur es agr eed upon by t hem. " ) .  
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hospi t al ,  even i f  t he ambul ance i s not  on hospi t al  gr ounds) . "   

42 C. F. R.  § 489. 24( b)  ( 1999)  ( emphasi s added) . 8 

¶28 We r evi ew DHHS' s const r uct i on of  § 1395dd( a)  i n 

accor dance wi t h Chevr on U. S. A. ,  I nc.  v.   Nat ur al  Resour ces 

Def ense Counci l ,  I nc. ,  467 U. S.  837 ( 1984) .   See St .  Ant hony 

Hosp.  v.  Uni t ed St at es Dep' t  of  Heal t h & Human Ser vs. ,  309 F. 3d 

680,  691- 92 ( 10t h Ci r .  2002)  ( appl y i ng Chevr on def er ence t o DHHS 

enf or cement  of  EMTALA) ;  Ar r i ngt on v.  Wong,  237 F. 3d 1066,  1070-

72 ( 9t h Ci r .  2001)  ( appl y i ng Chevr on def er ence t o DHHS 

i nt er pr et at i on of  EMTALA) .    

¶29 Under  Chevr on,  t he det er mi nat i on of  t he pr oper  

def er ence t o af f or d an agency i nt er pr et at i on i s a t wo- st ep 

pr ocess.   467 U. S.  at  842- 43.   Fi r st ,  a cour t  must  det er mi ne 

whet her  t he st at ut e i s ambi guous.   I d.  at  842.   I f  t he st at ut e 

i s unambi guous and " Congr ess has di r ect l y spoken t o t he pr eci se 

quest i on at  i ssue, "  bot h t he cour t  and t he agency must  gi ve 

ef f ect  t o t he c l ear l y expr essed i nt ent  of  Congr ess.   I d.  at  842-

43.   Onl y i f  a st at ut e i s ambi guous or  s i l ent  on t he pr eci se 

quest i on does a cour t  r each t he second st ep.   I d.   I n t he second 

st ep,  t he i nqui r y shi f t s t o whet her  t he agency i nt er pr et at i on i s 

" a per mi ssi bl e const r uct i on of  t he st at ut e. "   I d.  at  843.  

¶30 Cour t s empl oy one of  t wo t est s t o det er mi ne whet her  an 

agency i nt er pr et at i on i s per mi ssi bl e.   I f  Congr ess expr essl y 

                                                 
8 DHHS has t he aut hor i t y t o make and publ i sh r egul at i ons t o 

i nt er pr et  and enf or ce t he EMTALA pur suant  t o 42 U. S. C.  § 1302.  

Al l  r ef er ences t o t he Code of  Feder al  Regul at i ons ar e t o 
t he 1999 edi t i on,  unl ess ot her wi se st at ed.  
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del egat ed r ul e- maki ng aut hor i t y t o an agency,  t he agency' s 

i nt er pr et at i on i s per mi ssi bl e unl ess i t  i s  " pr ocedur al l y 

def ect i ve,  ar bi t r ar y or  capr i c i ous i n subst ance,  or  mani f est l y 

cont r ar y t o t he st at ut e. "   Uni t ed St at es v.  Mead Cor p. ,  533 U. S.  

218,  227 ( 2001) ;  see al so Chevr on,  467 U. S.  at  843- 44.   

Al t er nat i vel y,  i f  Congr ess i mpl i edl y del egat ed aut hor i t y t o an 

agency,  t he agency' s i nt er pr et at i on i s per mi ssi bl e unl ess i t  i s  

unr easonabl e.   I d.  at  844;  Mead Cor p. ,  533 U. S.  at  229.    

¶31 Si nce Congr ess expr essl y del egat ed t o DHHS t he 

aut hor i t y t o make and publ i sh r ul es concer ni ng EMTALA,  and 

because EMTALA pr ovi des no def i ni t i on f or  t he phr ase " comes t o 

t he emer gency depar t ment , "  we must  gi ve DHHS' s def i ni t i on of  

" comes t o t he emer gency depar t ment "  cont r ol l i ng wei ght  unl ess i t  

i s  ar bi t r ar y or  capr i c i ous.   See Chevr on,  467 U. S.  at  844.  

¶32 Under  t he " ar bi t r ar y and capr i c i ous"  st andar d,  t he 

scope of  r evi ew " i s nar r ow and a cour t  i s  not  t o subst i t ut e i t s 

j udgment  f or  t hat  of  t he agency. "   Mot or  Vehi c l e Mf r s.  Ass' n of  

U. S. ,  I nc.  v.  St at e Far m Mut .  Aut o.  I ns.  Co. ,  463 U. S.  29,  43 

( 1983) .   A r egul at i on may be ar bi t r ar y or  capr i c i ous i f :  

[ T] he agency [ 1]  has r el i ed on f act or s whi ch Congr ess 
has not  i nt ended i t  t o consi der ,  [ 2]  ent i r el y  f ai l ed 
t o consi der  an i mpor t ant  aspect  of  t he pr obl em,  [ 3]  
of f er ed an expl anat i on f or  i t s  deci s i on t hat  r uns 
count er  t o t he evi dence bef or e t he agency,  or  [ 4]  i s  
so i mpl ausi bl e t hat  i t  coul d not  be ascr i bed t o a 
di f f er ence i n v i ew or  t he pr oduct  of  agency exper t i se.  

I d. ;  Pr omet heus Radi o Pr oj ect  v.  Fed.  Communi cat i ons Comm' n,  373 

F. 3d 372,  390 ( 3d Ci r .  2004) ;  Ar ent  v.  Shal al a,  70 F. 3d 610,  616 

( D. C.  Ci r .  1995) .   However ,  i f  t he agency can sat i sf act or i l y  
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expl ai n i t s r egul at or y deci s i on and i f  t her e i s " a r at i onal  

connect i on bet ween t he f act s f ound and t he choi ce made, "  a cour t  

shoul d def er  t o t he agency.   See Mot or  Vehi c l e Mf r s. ,  463 U. S.  

at  43.  

¶33 We concl ude t hat  t he r egul at i on def i ni ng " comes t o t he 

emer gency depar t ment "  i s  not  ar bi t r ar y and capr i c i ous f or  

sever al  r easons.    

¶34 Fi r st ,  DHHS dr af t ed pr oposed r egul at i ons and sol i c i t ed 

publ i c comment s,  al l owi ng i t  t o t ake i nt o consi der at i on any 

obj ect i ons f r om i nt er est ed par t i es. 9  I n t he cour se of  t hi s 

not i ce- and- comment  hi st or y,  DHHS sat i sf act or i l y  expl ai ned why i t  

def i ned " emer gency depar t ment  t o be coext ensi ve wi t h hospi t al  

pr oper t y. "   Two expl anat i ons s t and out :  ( 1)  DHHS deemed a 

f unct i onal  def i ni t i on of  " emer gency depar t ment "  necessar y t o 

i mpose EMTALA dut i es upon hospi t al s t hat  may not  have a f or mal l y 

l abel ed emer gency depar t ment  or  emer gency r oom,  see 59 Fed.  Reg.  

                                                 
9 DHHS sol i c i t ed comment s af t er  publ i shi ng i t s pr oposed 

def i ni t i on of  " comes t o t he emer gency depar t ment "  i n 1994,  and 
has per i odi cal l y  r evi ewed t hi s def i ni t i on.   See 59 Fed.  Reg.  
32, 098,  32, 101 ( June 22,  1994)  ( set t i ng f or t h t he comment s 
r ecei ved i n r esponse t o t he f i r st  r egul at i ons i nt er pr et i ng 
EMTALA and DHHS' s r esponses t o t hose comment s) ;  65 Fed.  Reg.  
18, 522- 23 ( Apr i l  7,  2000)  ( r econsi der i ng and r ej ect i ng a comment  
t hat  t he scr eeni ng r equi r ement  of  § 1395dd( a)  be r est r i ct ed t o 
i ndi v i dual s who pr esent  t o an emer gency r oom) ;  67 Fed.  Reg.  
31, 472- 76 ( May 9,  2002)  ( expl ai ni ng a pr oposed r ul e t o c l ar i f y 
t he def i ni t i on of  " comes t o t he emer gency depar t ment " ) ;  68 Fed.  
Reg.  53, 227- 44 ( Sept .  9,  2003)  ( set t i ng f or t h t he comment s 
r ecei ved i n r esponse t o t he pr oposed cl ar i f i cat i ons t o t he 
def i ni t i on of  " comes t o t he emer gency depar t ment "  and DHHS' s 
r esponses t o t hose comment s) .  
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32, 101; 10 and ( 2)  DHHS concl uded t hat  a nar r owl y dr awn def i ni t i on 

woul d t hwar t  t he pr i mar y obj ect i ve of  EMTALA:  t o ensur e t hat  

t hose i n need of  emer gency car e r ecei ve i t .   See i d.  at  32, 098.  

¶35 Second,  al t hough DHHS has r ef i ned i t s def i ni t i on of  

" comes t o t he emer gency depar t ment , "  t he agency has consi st ent l y  

def i ned t he phr ase t o i ncl ude al l  hospi t al  pr oper t y.   Compar e 42 

C. F. R.  § 489. 24( b)  ( 1999)  wi t h 42 C. F. R.  § 489. 24( b)  ( 2004) . 11  

                                                 
10 Dur i ng or al  ar gument ,  Mer i t er ' s at t or ney had di f f i cul t y 

pi nni ng down exact l y what  const i t ut ed t he Mer i t er  emer gency 
depar t ment .   Thi s i mpr eci s i on under scor es t he wi sdom of  t hi s 
r egul at i on.  

11 The r el evant  por t i on of  t he 1999 r egul at i ons def i nes 
" comes t o t he emer gency depar t ment "  as:  

[ W] i t h r espect  t o an i ndi v i dual  r equest i ng exami nat i on 
or  t r eat ment  t hat  t he i ndi v i dual  i s  on t he hospi t al  
pr oper t y ( pr oper t y i ncl udes ambul ances owned and 
oper at ed by t he hospi t al ,  even i f  t he ambul ance i s not  
on hospi t al  gr ounds) .  .  .  .  

42 C. F. R.  § 489. 24( b)  ( 1999)  ( emphasi s added) .  

The r el evant  por t i on of  t he 2004 r egul at i ons def i nes " comes 
t o t he emer gency depar t ment "  as:  

[ W] i t h r espect  t o an i ndi v i dual  who i s not  a pat i ent  
( as def i ned i n t hi s sect i on) ,  t he i ndi v i dual —— 

( 1)  Has pr esent ed at  a hospi t al ' s  dedi cat ed 
emer gency depar t ment ,  as def i ned i n t hi s sect i on,  and 
r equest s exami nat i on or  t r eat ment  f or  a medi cal  
condi t i on,  or  has such a r equest  made on hi s or  her  
behal f .   I n t he absence of  such a r equest  by or  on 
behal f  of  t he i ndi v i dual ,  a r equest  on behal f  of  t he 
i ndi v i dual  wi l l  be consi der ed t o exi st  i f  a pr udent  
l ayper son obser ver  woul d bel i eve,  based on t he 
i ndi v i dual ' s appear ance or  behavi or ,  t hat  t he 
i ndi v i dual  needs exami nat i on or  t r eat ment  f or  a 
medi cal  condi t i on;  
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DHHS' s adher ence t o t he cor e concept  t hat  an emer gency 

depar t ment  ext ends t o al l  hospi t al  pr oper t y,  despi t e per i odi c 

r econsi der at i on of  t he def i ni t i on,  demonst r at es a car ef ul l y 

consi der ed pol i cy choi ce.  

¶36 Thi r d,  DHHS' s i nt er pr et at i on advances t he pur pose of  

EMTALA.   By br oadl y def i ni ng " comes t o t he emer gency 

depar t ment , "  t he r egul at i on bet t er  ensur es t hat  al l  i ndi v i dual s  

i n need of  emer gency car e act ual l y r ecei ve i t .   See 59 Fed.  Reg.  

32, 098 ( June 22,  1994)  ( not i ng t hat  i f  t he scr eeni ng dut y 

i mposed by § 1395dd( a)  depended upon wher e an i ndi v i dual  ent er ed 

a hospi t al ,  such an i nt er pr et at i on woul d " f r ust r at e t he 

obj ect i ves of  t he st at ut e i n many cases and l ead t o ar bi t r ar y 

r esul t s" ) .   We concl ude t hat  t her e i s a r at i onal  connect i on 

bet ween def i ni ng " comes t o t he emer gency depar t ment "  t o i ncl ude 

t he ent i r e hospi t al  pr oper t y and t he pr i mar y EMTALA obj ect i ve of  

ensur i ng access t o emer gency medi cal  t r eat ment .   See e. g. ,  

I ndi v i dual  Ref er ence Svcs.  Gr oup,  I nc.  v.  Fed.  Tr ade Comm' n,  145 

F.  Supp.  2d 6,  31 ( D. D. C.  2001)  ( not i ng t hat  t he r egul at i on at  

                                                                                                                                                             
 ( 2)  Has pr esent ed on hospi t al  pr oper t y,  as 
def i ned i n t hi s  sect i on,  ot her  t han t he dedi cat ed 
emer gency depar t ment ,  and r equest s exami nat i on or  
t r eat ment  f or  what  may be an emer gency medi cal  
condi t i on,  or  has such a r equest  made on hi s or  her  
behal f .   I n t he absence of  such a r equest  by or  on 
behal f  of  t he i ndi v i dual ,  a r equest  on behal f  of  t he 
i ndi v i dual  wi l l  be consi der ed t o exi st  i f  a pr udent  
l ayper son obser ver  woul d bel i eve,  based on t he 
i ndi v i dual ' s appear ance or  behavi or ,  t hat  t he 
i ndi v i dual  needs emer gency exami nat i on or  t r eat ment .  

42 C. F. R.  § 489. 24( b)  ( 2004)  ( emphasi s added) .  
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i ssue was not  ar bi t r ar y and capr i c i ous s i nce i t  was consi st ent  

wi t h and pr omot ed t he pol i cy of  t he under l y i ng st at ut e) .  

¶37 Fi nal l y,  t he DHHS r egul at i on i s not  " mani f est l y 

cont r ar y t o t he st at ut e. "   When a st at ut e i s ambi guous,  " an 

agency' s i nt er pr et at i on cannot ,  by def i ni t i on,  be f ound t o 

di r ect l y cont r avene i t . "   Hagen v.  LI RC,  210 Wi s. 2d 12,  21,  563 

N. W. 2d 454 ( 1997)  ( quot i ng Har ni schf eger  Cor p.  v .  LI RC,  196 Wi s.  

2d 650,  662,  539 N. W. 2d 98 ( 1995) ) .  

¶38 For  t hese r easons,  we concl ude t hat  t he pr oper  

i nt er pr et at i on of  " comes t o t he emer gency depar t ment "  i n t hi s 

case i mposes a dut y upon a hospi t al  t o pr ovi de a medi cal  

scr eeni ng exami nat i on t o a newbor n who ( 1)  pr esent s t o t he 

emer gency r oom of  t he hospi t al  or  ( 2)  i s  bor n i n t he bi r t hi ng 

cent er  of  t he hospi t al  and ot her wi se meet s t he condi t i ons set  

f or t h i n 42 C. F. R.  § 489. 24( b)  ( 1999) .  

C.  Whet her  Pr est on' s § 1395dd( a)  Cl ai m Shoul d Have Been 

Di smi ssed 

¶39 Taki ng t he f act s pl eaded as t r ue,  we concl ude t hat  

Pr est on' s compl ai nt  st at es a c l ai m upon whi ch r el i ef  can be 

gr ant ed,  namel y,  a v i ol at i on of  t he scr eeni ng r equi r ement  i n 42 

U. S. C.  § 1395dd( a) .   The compl ai nt  al l eged t hat  Br i don was bor n 

[ i n t he bi r t hi ng cent er ]  at  Mer i t er  Hospi t al  and t hat  hospi t al  

empl oyees and agent s al l egedl y f ai l ed and " r ef used .  .  .  t o 

pr ovi de any car e what soever  t o t he newbor n i nf ant . "   These 

empl oyees must  have been asked t o pr ovi de car e i f  t hey al l egedl y 

" r ef used"  t o pr ovi de car e.   The al l eged f ai l ur e t o pr ovi de car e 

i mpl i c i t l y  i ncl uded t he f ai l ur e t o pr ovi de an appr opr i at e 
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medi cal  scr eeni ng exami nat i on.   Al l  t hi s occur r ed i n a maj or  

hospi t al  i n a pl ace wi t h t he capaci t y t o r espond t o a r equest  

f or  emer gency car e,  a pl ace wel l  wi t hi n t he t hen- exi st i ng 

def i ni t i on of  " emer gency depar t ment "  i n 42 C. F. R.  § 489. 24( b)  

( 1999) .   The compl ai nt  al l eges t hat  Mer i t er  not  onl y f ai l ed t o 

pr ovi de an appr opr i at e medi cal  scr eeni ng exami nat i on but  al so 

di d so because Shannon Pr est on and Br i don Johnson l acked pr i vat e 

heal t h i nsur ance. 12 

¶40 The ci r cui t  cour t ' s  di smi ssal  of  Pr est on' s f ai l ur e t o 

scr een cl ai m r equi r es us t o r ever se.   The ci r cui t  cour t ' s  act i on 

i s under st andabl e but  unsust ai nabl e i n t he wake of  t he cour t  of  

appeal s '  di scussi on of  t he i ssue.    

¶41 We wi sh t o emphasi ze t hat  we do not  deci de whet her  

Mer i t er ' s r esponse t o Br i don' s pr esence i n t he bi r t hi ng f aci l i t y  

sat i sf i ed i t s dut y t o pr ovi de an appr opr i at e medi cal  scr eeni ng 

exami nat i on.   The ci r cui t  cour t  wi l l  have t o r esol ve t he scope 

of  t he EMTALA dut y t o scr een and whet her  Mer i t er  di scr i mi nat ed 

agai nst  Br i don i n t he way i t  conduct ed any scr eeni ng 

exami nat i on.  

 

                                                 
12 Mer i t er  r ai ses t he ar gument  t hat  EMTALA does not  appl y t o 

Br i don because he was admi t t ed t o Mer i t er  as an i npat i ent .   
Si nce we ar e r evi ewi ng t hi s mat t er  as i f  a mot i on t o di smi ss had 
been gr ant ed,  we have consi der ed onl y whet her  t he f act s and 
i nf er ences i n t he compl ai nt  st at e a c l ai m under  EMTALA' s 
scr eeni ng r equi r ement .   Ther ef or e,  we di sr egar d subsequent  
f act ual  r evel at i ons and t he l egal  concl usi ons t hat  f ol l ow f r om 
t hose f act s f or  pur poses of  t hi s deci s i on.   Accor di ngl y,  based 
sol el y on t he compl ai nt ,  we hol d t hat  Pr est on has pl eaded an 
EMTALA scr eeni ng cl ai m.  
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I V.  CONCLUSI ON 

¶42 We concl ude t hat  t he cour t  of  appeal s mi si nt er pr et ed 

t he phr ase " comes t o t he emer gency depar t ment "  i n 42 U. S. C.  

§ 1395dd( a) .   Because of  t hi s mi si nt er pr et at i on,  t he cour t  of  

appeal s er r oneousl y concl uded t hat  Mer i t er  owed Br i don no EMTALA 

scr eeni ng dut y because he pr esent ed t o t he bi r t hi ng cent er  

r at her  t han t he emer gency r oom of  t he hospi t al .   The dut y t o 

pr ovi de a medi cal  scr eeni ng exami nat i on shoul d not  depend upon 

t he hospi t al  r oom——be i t  t he emer gency r oom,  t he bi r t hi ng 

cent er ,  or  an oper at i ng r oom——i nt o whi ch a baby i s bor n.   The 

cour t  of  appeal s  deci s i on af f i r mi ng t he deci s i on of  t he c i r cui t  

cour t  i s  r ever sed,  and t hi s case i s r emanded t o t he c i r cui t  

cour t  f or  act i on consi st ent  wi t h t hi s opi ni on.  

 

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause i s r emanded t o t he c i r cui t  cour t .  
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¶43 N.  PATRI CK CROOKS,  J.    (concurring).  Whi l e I  j oi n 

t he maj or i t y opi ni on,  I  wr i t e t o addr ess t hat  por t i on of  t he 

di ssent  t hat  addr esses t he i ssue of  whet her  or  not  Br i don was an 

i npat i ent  f or  pur poses of  EMTALA.    

¶44 The maj or i t y di d not  addr ess t hat  i ssue.   See maj or i t y 

op. ,  ¶39 n. 12.   Whi l e t he di ssent  suggest s a r oadmap f or  such a 

det er mi nat i on,  i t  i s  mer el y t he opi ni on of  one j ust i ce.   The 

i ssue of  whet her  a newbor n i nf ant  i s consi der ed an i npat i ent  

upon hi s or  her  mot her ' s admi ssi on t o a hospi t al  has yet  t o be 

det er mi ned by t hi s,  or  t o our  knowl edge any ot her ,  cour t .   The 

quest i on i s compl i cat ed f ur t her  by t he c i r cumst ances of  t hi s 

case,  i n whi ch t he hospi t al  never  i nt ended t o,  nor  di d i t ,  

pr ovi de any t r eat ment  t o Br i don.   As t he cour t  of  appeal s '  

deci s i on i s r ever sed,  and t hi s case i s r emanded t o t he c i r cui t  

cour t  f or  f ur t her  pr oceedi ngs,  t he par t i es shoul d f ul l y  br i ef  

t hi s i ssue f or  t he c i r cui t  cour t ' s  consi der at i on.  

¶45 For  t he above st at ed r eason,  I  r espect f ul l y concur .  

¶46 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ces ANN WALSH BRADLEY and LOUI S B.  BUTLER,  

JR.  j oi n t hi s concur r ence.  
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¶47 PATI ENCE DRAKE ROGGENSACK,  J.  (dissenting).   The 

maj or i t y er r s i n i t s r evi ew of  t he Emer gency Medi cal  Tr eat ment  

and Act i ve Labor  Act  ( EMTALA)  scr eeni ng cl ai m by concl udi ng t hat  

Pr est on' s compl ai nt 1 st at es a c l ai m upon whi ch r el i ef  can be 

gr ant ed,  as di d t he cour t  of  appeal s,  because i t s anal ysi s of  

EMTALA over l ooks Br i don' s st at us as an i npat i ent . 2  I  concl ude 

t hat  t he scr eeni ng pr ovi s i on of  EMTALA,  42 U. S. C.  § 1395dd( a)  

( 1994) , 3 does not  appl y t o hospi t al  i npat i ent s.   Because Br i don 

became an i npat i ent  when hi s mot her  was admi t t ed bef or e hi s 

bi r t h,  t he scr eeni ng pr ovi s i on of  EMTALA does not  appl y t o hi m.   

Ther ef or e,  because I  woul d af f i r m t he cour t  of  appeal s deci s i on 

di smi ssi ng Pr est on' s c l ai m,  al bei t  on di f f er ent  gr ounds,  I  

r espect f ul l y di ssent .  

                                                 
1 I  r ef er  t o Shannon Pr est on,  Char l es Johnson and t he est at e 

of  Br i don Mi chael  Johnson col l ect i vel y as " Pr est on, "  unl ess 
ot her wi se not ed.  

2 The di smi ssal  of  " al l  c l ai ms"  at  t he c i r cui t  cour t  was 
upon a mot i on f or  summar y j udgment .   As a det er mi nat i on of  
whet her  t he compl ai nt  st at es a c l ai m,  t he f i r st  st ep i n a 
summar y j udgment  anal ysi s,  Br ownel l i  v .  McCaught r y,  182 Wi s.  2d 
367,  372,  514 N. W. 2d 48 ( Ct .  App.  1994) ,  I  begi n by exami ni ng 
t he compl ai nt .   Thi s i s wher e t he cour t  of  appeal s st opped i n 
i t s anal ysi s,  as does t he maj or i t y opi ni on.   See maj or i t y op. ,  
¶¶5,  12,  39 n. 12.   However ,  we ar e not  conf i ned t o t he f our  
cor ner s of  t he compl ai nt ,  as we r evi ew t he summar y j udgment  t he 
c i r cui t  cour t  gr ant ed.  

3 Al l  subsequent  c i t at i ons t o t he Uni t ed St at es Code ar e t o 
t he 1994 ver si on unl ess ot her wi se not ed.  
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I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶48 We r evi ew a c i r cui t  cour t ' s  deci s i on gr ant i ng summar y 

j udgment  i ndependent l y,  but  we appl y t he same met hodol ogy as t he 

c i r cui t  cour t .   Mr ozek v.  I nt r a Fi n.  Cor p. ,  2005 WI  73,  ¶14,  ___ 

Wi s.  2d ___,  ___ N. W. 2d ___ ( c i t i ng Smaxwel l  v.  Bayar d,  2004 WI  

101,  ¶12,  274 Wi s.  2d 278,  682 N. W. 2d 923) .   Pur suant  t o 

Wi s.  St at .  § 802. 08( 2) ,  summar y j udgment  " shal l  be r ender ed i f  

t he pl eadi ngs,  deposi t i ons,  answer s t o i nt er r ogat or i es,  and 

admi ssi ons on f i l e,  t oget her  wi t h t he af f i davi t s,  i f  any,  show 

t hat  t her e i s no genui ne i ssue as t o any mat er i al  f act  and t hat  

t he movi ng par t y i s ent i t l ed t o a j udgment  as a mat t er  of  l aw. "    

¶49 As our  f i r st  st ep i n a summar y j udgment  anal ysi s,  we 

det er mi ne whet her  Pr est on' s compl ai nt  st at es an EMTALA cl ai m f or  

whi ch r el i ef  can be gr ant ed.   See Br ownel l i  v .  McCaught r y,  182 

Wi s.  2d 367,  372,  514 N. W. 2d 48 ( Ct .  App.  1994) .   We t hen 

exami ne t he answer  t o det er mi ne whet her  an i ssue of  mat er i al  

f act  or  l aw i s di sput ed.   I d.   I f  i ssue has been j oi ned,  we t hen 

l ook t o t he movi ng par t y ' s af f i davi t s t o det er mi ne whet her  t hat  

par t y has made a pr i ma f aci e case f or  summar y j udgment .   I d.   I f  

i t  has,  we l ook t o t he opposi ng par t y ' s af f i davi t s t o det er mi ne 

whet her  t her e ar e any mat er i al  f act s i n di sput e t hat  ent i t l e t he 

opposi ng par t y t o a t r i al .   I d.  at  372- 73.    

¶50 As par t  of  t hi s  summar y j udgment  anal ysi s,  we must  

i nt er pr et  t he EMTALA st at ut e,  42 U. S. C.  1395dd.   St at ut or y  

i nt er pr et at i on i s a quest i on of  l aw t hat  we r evi ew de novo.   

Col umbus Par k Hous.  Cor p.  v.  Ci t y of  Kenosha,  2003 WI  143,  ¶9,  
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267 Wi s.  2d 59,  671 N. W. 2d 633.   When we i nt er pr et  or  appl y a 

st at ut e,  we at t empt  t o ascer t ai n i t s meani ng i n or der  t o gi ve 

t he st at ut e i t s f ul l  i nt ended ef f ect .   St at e ex r el .  Kal al  v.  

Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  58,  ¶44,  271 Wi s.  2d 633,  

681 N. W. 2d 110.   We begi n wi t h t he wor ds chosen by t he 

l egi s l at ur e,  gi v i ng t hem t hei r  pl ai n and or di nar y meani ngs.   

I d. ,  ¶45.   Thi s i s our  i ni t i al  f ocus,  because as we have 

expl ai ned,  " [ w] e assume t hat  t he l egi s l at ur e' s i nt ent  i s  

expr essed i n t he st at ut or y l anguage. "   I d. ,  ¶44.   We ar e ai ded 

i n ascer t ai ni ng t he meani ng of  a st at ut e by t he cont ext  i n whi ch 

wor ds ar e pl aced.   I d. ,  ¶46.   I f  t he st at ut e' s meani ng i s c l ear  

on i t s f ace,  we need go no f ur t her ;  we si mpl y appl y i t .   I d. ,  

¶45.   However ,  i f  t he st at ut or y l anguage i s capabl e of  bei ng 

under st ood by r easonabl y wel l - i nf or med per sons i n t wo or  mor e 

ways,  t hen i t  i s  ambi guous.   Br uno v.  Mi l waukee Count y,  2003 WI  

28,  ¶19,  260 Wi s.  2d 633,  660 N. W. 2d 656.   A st at ut e may al so be 

ambi guous due t o i t s i nt er act i ons wi t h ot her  st at ut es.   St at e v.  

Whi t e,  97 Wi s.  2d 193,  198,  295 N. W. 2d 346 ( 1980) .   I f  t he 

st at ut or y l anguage i s ambi guous,  we may consul t  ext r i nsi c 

sour ces t o ascer t ai n l egi s l at i ve i nt ent .   St ockbr i dge Sch.  Di st .  

v.  Depar t ment  of  Pub.  I nst r uct i on Sch.  Di st .  Boundar y Appeal  

Bd. ,  202 Wi s.  2d 214,  223,  550 N. W. 2d 96 ( 1996) .  

B.  Pr est on' s Cl ai m 

¶51 The cl ai m at  i ssue her e i s Pr est on' s c l ai m agai nst  

Mer i t er  under  t he scr eeni ng r equi r ement  of  EMTALA,  42 U. S. C.  

1395dd( a) .   That  pr ovi s i on st at es:  

Medi cal  scr eeni ng r equi r ement .  I n t he case of  a 
hospi t al  t hat  has a hospi t al  emer gency depar t ment ,  i f  
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any i ndi v i dual  ( whet her  or  not  el i gi bl e f or  benef i t s 
under  t hi s subchapt er  [ 42 USCS §§ 1395 et  seq. ] )  comes 
t o t he emer gency depar t ment  and a r equest  i s made on 
t he i ndi v i dual ' s behal f  f or  exami nat i on or  t r eat ment  
f or  a medi cal  condi t i on,  t he hospi t al  must  pr ovi de f or  
an appr opr i at e medi cal  scr eeni ng exami nat i on wi t hi n 
t he capabi l i t y  of  t he hospi t al ' s  emer gency depar t ment ,  
i ncl udi ng anci l l ar y ser vi ces r out i nel y avai l abl e t o 
t he emer gency depar t ment ,  t o det er mi ne whet her  or  not  
an emer gency medi cal  condi t i on ( wi t hi n t he meani ng of  
subsect i on ( e) ( 1) )  exi st s.  

¶52 The maj or i t y ' s di scussi on of  t he scr eeni ng r equi r ement  

i s f ocused on t he meani ng of  t he l anguage " comes t o t he 

emer gency depar t ment "  f ound i n 42 U. S. C.  1395dd( a) .   The 

maj or i t y concl udes t hat :  

t he pr oper  i nt er pr et at i on of  " comes t o t he emer gency 
depar t ment "  i n t hi s case i mposes a dut y  upon a 
hospi t al  t o pr ovi de a medi cal  scr eeni ng exami nat i on t o 
a newbor n who ( 1)  pr esent s t o t he emer gency r oom of  
t he hospi t al  or  ( 2)  i s  bor n i n t he bi r t hi ng cent er  of  
t he hospi t al  and meet s t he condi t i ons set  f or t h i n 42 
C. F. R.  § 489. 24( b)  ( 1999) .  

Maj or i t y op. ,  ¶38.   The maj or i t y f ur t her  expl ai ns t hat  i n 42 

C. F. R.  § 489. 24( b) ,  t he Depar t ment  of  Heal t h and Human Ser vi ces 

( DHHS)  has consi st ent l y def i ned t he phr ase " comes t o t he 

emer gency depar t ment "  t o i ncl ude al l  hospi t al  pr oper t y.   

Maj or i t y op. ,  ¶35.   Whi l e I  agr ee wi t h t he maj or i t y ' s concl usi on 

about  t he meani ng of  " emer gency depar t ment , "  t he maj or i t y 

over l ooks t he di sposi t i ve i ssue i n t he pr esent  case,  whi ch i s 

whet her  EMTALA appl i es t o i npat i ent s.   Because,  as I  expl ai n 

bel ow,  Br i don was an i npat i ent  r at her  t han someone who " comes 

t o"  t he hospi t al ,  I  concl ude Pr est on' s c l ai m r egar di ng Br i don 

f al l s out si de t he scope of  EMTALA and i nst ead sounds i n 

Wi sconsi n' s medi cal  mal pr act i ce l aw.  
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¶53 Ther e have been no pr i or  deci s i ons di r ect l y addr essi ng 

whet her  EMTALA' s scr eeni ng r equi r ement  appl i es t o i npat i ent s.   

However ,  i t  i s  onl y EMTALA' s scr eeni ng r equi r ement  t hat  i s  

bef or e us on t hi s r evi ew.   The dear t h of  cases i s not  sur pr i s i ng 

consi der i ng t hat  most  EMTALA cl ai ms do not  i mpl i cat e t he uni que 

at t r i but es pr esent  i n pr egnanci es,  wher e essent i al l y  a " pat i ent  

wi t h a pat i ent "  ar r i ves at  t he hospi t al ,  t he expect ant  mot her  

car r y i ng t he unbor n chi l d.   However ,  cour t  deci si ons and f eder al  

r egul at i on4 r egar di ng EMTALA' s st abi l i zat i on and t r ansf er  

r equi r ement s,  42 U. S. C.  1395dd( b) - ( c) , 5 shed l i ght  on t he 

r el at i on of  EMTALA t o i npat i ent s.  

                                                 
4 See 42 C. F. R.  § 489. 24 ( 2005) ,  di scussed bel ow.   Al l  

subsequent  r ef er ences t o t he Feder al  Regi st er  ar e t o t he 2005 
ver si on unl ess ot her wi se not ed.  

5 I n addi t i on t o t he scr eeni ng r equi r ement  at  i ssue i n t he 
pr esent  case,  EMTALA r equi r es hospi t al s t o st abi l i ze t he medi cal  
condi t i on of  pat i ent s ar r i v i ng wi t h an emer gency medi cal  
condi t i on or  i n act i ve l abor ,  42 U. S. C.  1395dd( b) ,  and r est r i ct s 
t he t r ansf er  of  unst abi l i zed pat i ent s,  42 U. S. C.  1395dd( c) .   
These pr ovi s i ons st at e:  

( b)  Necessar y st abi l i z i ng t r eat ment  f or  emer gency 
medi cal  condi t i ons and l abor .  

( 1)  I n gener al .  I f  any i ndi v i dual  ( whet her  or  not  
el i gi bl e f or  benef i t s under  t hi s subchapt er  [ 42 USCS 
§§ 1395 et  seq. ] )  comes t o a hospi t al  and t he hospi t al  
det er mi nes t hat  t he i ndi v i dual  has an emer gency 
medi cal  condi t i on,  t he hospi t al  must  pr ovi de ei t her —— 

( A)  wi t hi n t he st af f  and f aci l i t i es avai l abl e at  
t he hospi t al ,  f or  such f ur t her  medi cal  exami nat i on and 
such t r eat ment  as may be r equi r ed t o st abi l i ze t he 
medi cal  condi t i on,  or  

( B)  f or  t r ansf er  of  t he i ndi v i dual  t o anot her  
medi cal  f aci l i t y  i n accor dance wi t h subsect i on ( c)  of  
t hi s sect i on.  
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¶54 Bef or e t he i mpl ement at i on of  t he DHHS r egul at i on,  

j ur i sdi ct i ons wer e spl i t  as t o whet her  t he s t abi l i zat i on and 

t r ansf er  pr ovi s i ons of  EMTALA appl i ed t o a pat i ent  once he or  

she was admi t t ed t o a hospi t al .   I n Thor nt on v.  Sout hwest  

Det r oi t  Hospi t al ,  895 F. 2d 1131,  1132 ( 6t h Ci r .  1990) ,  a pat i ent  

suf f er ed a st r oke,  ar r i ved at  t he hospi t al ' s  emer gency r oom and 

spent  10 days i n t he hospi t al ' s  i nt ensi ve car e uni t  and 11 mor e 

days i n r egul ar  i npat i ent  car e bef or e bei ng di schar ged t o her  

s i st er ' s home f or  basi c nur si ng car e.   The pat i ent  br ought  an 

act i on under  t he st abi l i zat i on r equi r ement  of  EMTALA,  al l egi ng 

t hat  t he hospi t al  f ai l ed t o s t abi l i ze her  bef or e di schar gi ng 

her .   I d.   The hospi t al  ar gued t hat  t he st abi l i zat i on 

r equi r ement  di d not  appl y once a pat i ent  was admi t t ed t o t he 

hospi t al .   I d.  at  1135.   The Si xt h Ci r cui t  Cour t  of  Appeal s 

di sagr eed,  st at i ng:  

Al t hough emer gency car e of t en occur s,  and al most  
i nvar i abl y begi ns,  i n an emer gency r oom,  emer gency 
car e does not  al ways st op when a pat i ent  i s  wheel ed 
f r om t he emer gency r oom i nt o t he mai n hospi t al .   
Hospi t al s may not  c i r cumvent  t he r equi r ement s of  t he 
Act  mer el y by admi t t i ng an emer gency r oom pat i ent  t o 
t he hospi t al ,  t hen i mmedi at el y di schar gi ng t hat  
pat i ent .   Emer gency car e must  be gi ven unt i l  t he 
pat i ent ' s emer gency medi cal  condi t i on i s st abi l i zed.   

I d.   

                                                                                                                                                             
.  .  .  .  

( c)  Rest r i ct i ng t r ansf er s unt i l  i ndi v i dual  
st abi l i zed.  

( 1)  Rul e.  I f  an i ndi v i dual  at  a hospi t al  has an 
emer gency medi cal  condi t i on whi ch has not  been 
st abi l i zed  .  .  .  t he hospi t al  may not  t r ansf er  t he 
i ndi v i dual  unl ess [ cer t ai n condi t i ons ar e met ] .  
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¶55 I n Lopez- Sot o v.  Hawayek,  175 F. 3d 170,  171 ( 1st  Ci r .  

1999) ,  t he pat i ent  ar r i ved at  t he hospi t al  wi t h nor mal  l abor  

pai ns.   The pat i ent  was exami ned and admi t t ed t o t he mat er ni t y 

war d,  wher e t he doct or  or der ed a cesar ean sect i on.   I d.   The 

pat i ent  gave bi r t h t o a baby boy who emer ged wi t h sever e 

r espi r at or y and pul monar y pr obl ems.   I d.   The i nf ant  was 

t r ansf er r ed t o a hospi t al  wi t h a f unct i oni ng neonat al  i nt ensi ve 

car e uni t  wi t hout  f i r st  bei ng st abi l i zed,  and he l at er  di ed.   

I d.   The pat i ent  br ought  an act i on under  t he st abi l i zat i on and 

t r ansf er  pr ovi s i ons of  EMTALA,  ar gui ng t hat  t he hospi t al  di d not  

st abi l i ze t he i nf ant  bef or e t r ansf er r i ng hi m,  but  t he di st r i ct  

cour t  di smi ssed t he cl ai m on t he gr ound t hat  t he newbor n had 

come t o t he hospi t al  v i a t he oper at i ng r oom,  and EMTALA appl i ed 

onl y t o ent r i es v i a t he emer gency r oom.   I d.  at  172.   The Fi r st  

Ci r cui t  Cour t  of  Appeal s r ever sed,  concl udi ng t hat  t he 

st abi l i zat i on and t r ansf er  r equi r ement s wer e not  l i mi t ed t o 

ent r i es v i a t he emer gency r oom:  

Congr ess obvi ous l y had a hor i zon br oader  t han t he 
emer gency r oom i n mi nd when i t  enact ed EMTALA.   The 
st at ut e expl i c i t l y  embr aces women i n l abor ,  see 42 
U. S. C.  § 1395dd( e) ( 1) ( B)  ( def i ni ng emer gency medi cal  
condi t i on) ——yet  most  gr avi d women go t o mat er ni t y 
war ds,  not  emer gency r ooms,  when t hey ar e r eady t o 
gi ve bi r t h.  

.  .  .  Congr ess' s pr eoccupat i on wi t h pat i ent  dumpi ng i s 
ser ved,  not  under mi ned,  by f or bi ddi ng t he dumpi ng of  
any hospi t al  pat i ent  wi t h a known,  unst abi l i zed,  
emer gency condi t i on.   Af t er  al l ,  pat i ent  dumpi ng i s 
not  a pr act i ce t hat  i s  l i mi t ed t o emer gency r ooms.   I f  
a hospi t al  det er mi nes t hat  a pat i ent  on a war d has 
devel oped an emer gency medi cal  condi t i on,  i t  may f ear  
t hat  t he cost s of  t r eat ment  wi l l  out st r i p t he 
pat i ent ' s r esour ces,  and seek t o move t he pat i ent  
el sewher e.   That  st r ai n of  pat i ent  dumpi ng i s equal l y 
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as per ni c i ous as what  occur s i n emer gency depar t ment s,  
and we ar e unpr epar ed t o say t hat  Congr ess di d not  
seek t o cur b i t .  

I d.  at  176- 77.    

¶56 However ,  ot her  j ur i sdi ct i ons concl uded t hat  EMTALA' s 

st abi l i zat i on r equi r ement  di d not  appl y t o i npat i ent s.   I n 

Br yant  v.  Advent i st  Heal t h Syst em/ West ,  289 F. 3d 1162,  1164 ( 9t h 

Ci r .  2002) ,  a pat i ent  sought  car e at  a hospi t al ' s  emer gency r oom 

af t er  coughi ng up bl ood,  and t he doct or  f ai l ed t o det ect  a l ar ge 

l ung abscess.   The pat i ent  was di schar ged af t er  bei ng di agnosed 

wi t h pneumoni a and ast hma,  and t he doct or  r equest ed he r et ur n 

t he next  day f or  f ur t her  t r eat ment .   I d.   The pat i ent  r et ur ned 

t he f ol l owi ng day,  t he l ung abscess was det ect ed and he was 

admi t t ed t o t he hospi t al .   I d.   Wi t hi n t hr ee days,  t he pat i ent ' s  

condi t i on decl i ned r api dl y,  and he was t r ansf er r ed t o anot her  

hospi t al ,  wher e he had sur ger y.   I d.   He l at er  r et ur ned home and 

appear ed t o be i mpr ovi ng,  but  di ed suddenl y wi t hi n 10 days of  

bei ng di schar ged.   I d.   The pat i ent ' s hei r s f i l ed an act i on 

al l egi ng EMTALA vi ol at i ons concer ni ng bot h t he i ni t i al  emer gency 

r oom vi s i t  and t he subsequent  i npat i ent  car e.   I d.   Regar di ng 

t he i npat i ent  car e,  t he Ni nt h Ci r cui t  Cour t  of  Appeal s hel d t hat  

" t he st abi l i zat i on r equi r ement  nor mal l y ends when a pat i ent  i s  

admi t t ed f or  i npat i ent  car e. "   I d.  at  1167.   The cour t  st at ed:  

The st abi l i zat i on r equi r ement  i s .  .  .  def i ned 
ent i r el y i n connect i on wi t h a possi bl e t r ansf er  and 
wi t hout  any r ef er ence t o t he pat i ent ' s l ong- t er m car e 
wi t hi n t he syst em.   I t  seems mani f est  t o us t hat  t he 
st abi l i zat i on r equi r ement  was i nt ended t o r egul at e t he 
hospi t al ' s  car e of  t he pat i ent  onl y i n t he i mmedi at e 
af t er mat h of  t he act  of  admi t t i ng her  f or  emer gency 
t r eat ment  and whi l e i t  consi der ed whet her  i t  woul d 
under t ake l onger - t er m f ul l  t r eat ment  or  i nst ead 
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t r ansf er  t he pat i ent  t o a hospi t al  t hat  coul d and 
woul d under t ake t hat  t r eat ment .   I t  cannot  pl ausi bl y 
be i nt er pr et ed t o r egul at e medi cal  and et hi cal  
deci s i ons out si de t hat  nar r ow cont ext .  

I d.  ( quot i ng Br yan v.  Rect or s & Vi s i t or s of  t he Uni v.  of  Va. ,  95 

F. 3d 349,  352 ( 4t h Ci r .  1996) .   The cour t  di scussed t he Thor nt on 

and Lopez- Sot o cases,  but  not ed t hat  because " Congr ess enact ed 

EMTALA ' t o cr eat e a new cause of  act i on,  gener al l y unavai l abl e 

under  st at e t or t  l aw,  f or  what  amount s t o f ai l ur e t o t r eat '  and 

not  t o ' dupl i cat e pr eexi st i ng l egal  pr ot ect i ons' "  and t hat  st at e 

t or t  l aw pr ovi ded f or  negl i gent  medi cal  car e f or  i npat i ent s,  

EMTALA shoul d not  appl y.   I d.  at  1168- 69 ( quot i ng Gat ewood v.  

Washi ngt on Heal t hcar e Cor p. ,  933 F. 2d 1037,  1041 ( D. C.  Ci r .  

1991) .   The cour t  concl uded,  " I f  EMTALA l i abi l i t y  ext ended t o 

i npat i ent  car e,  EMTALA woul d be ' conver t ed .  .  .  i nt o a f eder al  

mal pr act i ce st at ut e,  somet hi ng i t  was never  i nt ended t o be. ' "   

I d.  at  1169 ( quot i ng Hussai n v.  Kai ser  Found.  Heal t h Pl an,  914 

F.  Supp.  1331,  1335 ( E. D.  Va.  1996) .  

¶57 The Br yant  cour t  al so addr essed t he concer n i n 

Thor nt on t hat  hospi t al s mi ght  be abl e t o avoi d l i abi l i t y  under  

EMTALA by admi t t i ng and t hen r ef usi ng t o t r eat  pat i ent s.   See 

Thor nt on,  895 F. 2d at  1135.   The cour t  st at ed:  

We agr ee wi t h t he [ Thor nt on cour t ]  t hat  a 
hospi t al  cannot  escape l i abi l i t y  under  EMTALA by 
ost ensi bl y " admi t t i ng"  a pat i ent ,  wi t h no i nt ent i on of  
t r eat i ng t he pat i ent ,  and t hen di schar gi ng or  
t r ansf er r i ng t he pat i ent  wi t hout  havi ng met  t he 
st abi l i zat i on r equi r ement .   I n gener al ,  however ,  a 
hospi t al  admi t s a pat i ent  t o pr ovi de i npat i ent  car e.   
We wi l l  not  assume t hat  hospi t al s use t he admi ssi on 
pr ocess as a subt er f uge t o c i r cumvent  t he 
st abi l i zat i on r equi r ement  of  EMTALA.   I f  a pat i ent  
demonst r at es i n a par t i cul ar  case t hat  i npat i ent  
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admi ssi on was a r use t o avoi d EMTALA' s r equi r ement s,  
t hen l i abi l i t y  under  EMTALA may at t ach.  

Br yant ,  289 F. 3d at  1169.  

¶58 Si mi l ar l y,  t he cour t  i n Dol l ar d v.  Al l en,  260 F.  Supp.  

2d 1127,  1135 ( D.  Wyo.  2003) ,  r ul ed t hat  t he st abi l i zat i on and 

t r ansf er  pr ovi s i ons of  EMTALA do not  appl y t o i ndi v i dual s 

admi t t ed f or  i npat i ent  car e.   I n t hat  case,  t he pat i ent  

per i odi cal l y v i s i t ed her  doct or  f or  l ower  back pai n and numbness 

i n her  but t ocks.   I d.  at  1129.   The pr obl ems cont i nued and t he 

pat i ent  was admi t t ed t o t he hospi t al  f or  pai n management  and 

r est .   I d.   Af t er  r epor t i ng t hat  t he back pai n was not  as 

sever e,  but  t he numbness had i ncr eased,  t he doct or  di schar ged 

t he pat i ent .   I d.  at  1130.   The next  mor ni ng t he pat i ent  began 

exper i enci ng excr uci at i ng pai n i n her  st omach and was unabl e t o 

ur i nat e.   I d.   She cal l ed t he hospi t al  and was r eadmi t t ed under  

t he car e of  a new doct or ,  who det er mi ned t hat  t he pat i ent  had a 

l ar ge r upt ur ed di sc i n her  back,  as wel l  as a r ar e neur ol ogi cal  

di sor der  af f ect i ng t he l ower  end of  t he spi nal  cor d.   I d.   The 

pat i ent  under went  l ower - back sur ger y t he day af t er  she was 

admi t t ed f or  t he second t i me.   I d.   The pat i ent  f i l ed sui t  

al l egi ng t hat  t he hospi t al  v i ol at ed t he scr eeni ng and 

st abi l i zat i on bef or e t r ansf er  r equi r ement s of  EMTALA upon her  

f i r st  admi ssi on t o t he hospi t al .   I d.  at  1134.   The cour t  

gr ant ed summar y j udgment  t o t he hospi t al  on t he st abi l i zat i on 

and t r ansf er  c l ai m on t wo gr ounds,  one bei ng t hat  t he hospi t al  

" di d not  v i ol at e EMTALA' s st abi l i zat i on bef or e t r ansf er  

r equi r ement  because t hat  pr ovi s i on does not  appl y t o i ndi v i dual s  

t hat  have been admi t t ed t o t he hospi t al  f or  i n- pat i ent  car e. "   
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I d.  at  1135.   The cour t  st at ed t hat  al l owi ng EMTALA cl ai ms i n 

i npat i ent  s i t uat i ons,  wher e st at e t or t  l aw appl i ed,  woul d 

" r ender [ ]  t he Act ' s pr eempt i on subsect i on super f l uous. "   I d.   

The pr eempt i on pr ovi s i on,  42 U. S. C.  1395dd( f ) ,  st at es,  " The 

pr ovi s i ons of  t hi s sect i on do not  pr eempt  any St at e or  l ocal  l aw 

r equi r ement ,  except  t o t he ext ent  t hat  t he r equi r ement  di r ect l y 

conf l i c t s wi t h a r equi r ement  of  t hi s sect i on. "   The cour t  

r easoned t hat  because EMTALA' s pur pose i s t o el i mi nat e 

" ' pat i ent - dumpi ng' "  and not  t o " ' f eder al i ze medi cal  

mal pr act i ce, ' "  EMTALA does not  appl y i n i npat i ent  s i t uat i ons,  

wher e st at e t or t  l aw appl i es.   Dol l ar d,  260 F.  Supp.  2d at  1135 

( quot i ng I ngr am v.  Muskogee Reg' l  Med.  Ct r . ,  235 F. 3d 550,  552 

( 10t h Ci r .  2000) .  

¶59 I n 2003,  as a r esponse t o t he quest i ons r ai sed by 

cases such as t hese,  DHHS pr omul gat ed a r ul e " i nt er pr et i ng 

hospi t al  obl i gat i ons under  EMTALA as endi ng once t he i ndi v i dual s  

ar e admi t t ed t o t he hospi t al  i npat i ent  car e. "   Medi car e Pr ogr am;  

Cl ar i f y i ng Pol i c i es Rel at ed t o t he Responsi bi l i t i es of  Medi car e-

Par t i c i pat i ng Hospi t al s i n Tr eat i ng I ndi v i dual s Wi t h Emer gency 

Medi cal  Condi t i ons,  68 Fed.  Reg.  53222,  53244- 45 ( Sept ember  9,  

2003)  [ her ei naf t er  " Cl ar i f y i ng Medi car e Pol i c i es" ] .   The r ul e 

set  out  i n 42 C. F. R.  § 489. 24 now st at es:  

Except i on:  Appl i cat i on t o i npat i ent s.  ( i )  I f  a 
hospi t al  has scr eened an i ndi v i dual  under  par agr aph 
( a)  of  t hi s sect i on and f ound t he i ndi v i dual  t o have 
an emer gency medi cal  condi t i on,  and admi t s t hat  
i ndi v i dual  as an i npat i ent  i n good f ai t h i n or der  t o 
st abi l i ze t he emer gency medi cal  condi t i on,  t he 
hospi t al  has sat i sf i ed i t s speci al  r esponsi bi l i t i es 
under  t hi s sect i on wi t h r espect  t o t hat  i ndi v i dual .  
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C.  42 C. F. R.  § 489. 24   

¶60 Under  Chevr on U. S. A.  I nc.  v.  Nat ur al  Resour ces Def ense 

Counci l ,  I nc. ,  467 U. S.  837,  842- 44 ( 1984) ,  42 C. F. R.  § 489. 24 

cont r ol s r egar di ng t he i ssue of  whet her  EMTALA' s st abi l i zat i on 

r equi r ement  appl i es t o i npat i ent s.   Chevr on expl ai ns how cour t s 

ar e t o r evi ew an agency' s i nt er pr et at i on of  a st at ut e.   Chevr on,  

467 U. S.  at  842- 44.   Fi r st ,  we must  det er mi ne whet her  t he 

st at ut e at  i ssue i s ambi guous r egar di ng t he quest i on pr esent ed,  

her e,  whet her  EMTALA' s r equi r ement s appl y t o i npat i ent s.   I d.  at  

842- 43.   I f  we concl ude t he st at ut e i s ambi guous or  s i l ent  on 

t he i ssue,  our  i nqui r y shi f t s t o det er mi ne whet her  t he agency' s 

i nt er pr et at i on i s " based on a per mi ssi bl e const r uct i on of  t he 

st at ut e. "   I d.   We empl oy one of  t wo t est s t o make t hi s 

det er mi nat i on.   I f  Congr ess expl i c i t l y  del egat ed r ul e- maki ng 

aut hor i t y t o t he agency,  t hen t he agency' s i nt er pr et at i on i s 

" gi ven cont r ol l i ng wei ght  unl ess [ i t  i s ]  ar bi t r ar y,  capr i c i ous,  

or  mani f est l y cont r ar y t o t he st at ut e. "   I d.  at  843- 44;  see al so 

Uni t ed St at es v.  Mead Cor p. ,  533 U. S.  218,  227 ( 2001) .   I f  

Congr ess i mpl i c i t l y  del egat ed aut hor i t y t o t he agency,  t he 

agency' s i nt er pr et at i on cont r ol s so l ong as i t  i s  r easonabl e.   

Chevr on,  467 U. S.  at  844.  

¶61 Appl y i ng t hi s anal ysi s t o t he i ssue of  whet her  EMTALA 

cover s i npat i ent s,  I  f i r st  not e t hat  EMTALA i s s i l ent  as t o t hi s  

quest i on. 6  Ther ef or e,  t he i nqui r y shi f t s t o a det er mi nat i on of  

whet her  t he agency' s i nt er pr et at i on i n 42 C. F. R.  § 489. 24 i s 

                                                 
6 As I  di scuss above,  t he consequences of  t hi s s i l ence can 

be seen i n cour t s '  i nconsi st ent  appl i cat i on of  EMTALA' s 
st abi l i zat i on r equi r ement  t o i npat i ent s.  
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based on a per mi ssi bl e const r uct i on of  EMTALA.   I  agr ee wi t h t he 

maj or i t y t hat  Congr ess expl i c i t l y  char ged DHHS wi t h t he 

aut hor i t y t o make and publ i sh r egul at i ons i nt er pr et i ng EMTALA. 7  

42 U. S. C.  § 1302.   Ther ef or e,  t he i nt er pr et at i on i n 42 C. F. R.  

§ 489. 24 cont r ol s,  unl ess i t  i s  ar bi t r ar y,  capr i c i ous or  

mani f est l y cont r ar y t o t he st at ut e.  

¶62 I  concl ude t he r egul at i on st at i ng t hat  EMTALA' s 

st abi l i zat i on r equi r ement  does not  cover  i npat i ent s i s not  

ar bi t r ar y,  capr i c i ous,  or  mani f est l y cont r ar y t o t he st at ut e.   

DHHS dr af t ed pr oposed r egul at i ons and sol i c i t ed publ i c comment s 

t o ensur e di scussi on among i nt er est ed par t i es r egar di ng t he 

i npat i ent  i ssue.   I n t he suppl ement ar y i nf or mat i on i ncl uded wi t h 

t he f i nal  r ul e,  DHHS i ncl udes a l engt hy di scussi on of  t he i ssue,  

i ncl udi ng comment s made by var i ous par t i es and DHHS' s r esponses.   

Cl ar i f y i ng Medi car e Pol i c i es,  supr a ¶59,  at  53243- 48.   DHSS 

t hor oughl y consi der ed t hese comment s,  and i n r esponse t o 

comment s opposed t o t hi s pr oposed r ul e,  as wel l  as cases such as 

Br yant ,  DHHS ul t i mat el y deci ded t o excl ude cover age under  EMTALA 

once a per son was admi t t ed t o t he hospi t al .   I d.  at  53244- 48.   

Accor di ngl y,  DHHS' s i nt er pr et at i on cannot  be descr i bed as 

ar bi t r ar y or  capr i c i ous.   

¶63 Because t he f i nal  r egul at i on advances t he pur pose of  

EMTALA,  i t  cannot  be descr i bed as " mani f est l y cont r ar y t o t he 

st at ut e"  ei t her .   As di scussed i n t he Br yant  and Dol l ar d cases 

above,  EMTALA was desi gned t o " f i l l  t he gap"  i n l egal  l i abi l i t y  

f or  hospi t al s r egar di ng t he f ai l ur e t o t r eat  emer gency medi cal  

                                                 
7 See maj or i t y op. ,  ¶27 n. 8.  
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condi t i ons.   Gi ven t hat  medi cal  mal pr act i ce l i abi l i t y  deal s wi t h 

t he qual i t y of  i npat i ent  t r eat ment ,  t he r egul at i on c l ar i f y i ng 

t hat  i npat i ent s ar e not  cover ed by EMTALA mer el y el i mi nat es 

possi bl e over l ap and r et ai ns t he pr ot ect i on agai nst  " dumpi ng"  

t hat  EMTALA was cr eat ed t o i mpl ement .   Ther ef or e,  because I  

concl ude t hat  t he i nt er pr et at i on of  EMTALA i n 42 C. F. R.  § 489. 24 

i s per mi ssi bl e,  i t  cont r ol s r egar di ng whet her  t he st abi l i zat i on 

r equi r ement  of  EMTALA appl i es t o i npat i ent s.  

¶64 The r easoni ng t hat  under l i es DHHS' s r egul at i on i n 42 

C. F. R.  § 489. 24 appl i es equal l y t o t he scr eeni ng pr ovi s i on of  

EMTALA.   Ther e i s no pr i nci pl ed basi s t o di st i ngui sh EMTALA 

cover age bet ween scr eeni ng and st abi l i zat i on pr ocedur es f or  

i npat i ent s gi ven t hat  subst andar d car e r egar di ng scr eeni ng woul d 

be subj ect  t o a medi cal  mal pr act i ce c l ai m j ust  as a subst andar d 

ef f or t  t o st abi l i ze woul d be.   Addi t i onal l y,  t he scr eeni ng 

r equi r ement  i s t he pr ocedur e used t o assess whet her  one who 

comes t o t he emer gency depar t ment  shoul d be admi t t ed t o t he 

hospi t al .   I f  t he per son i s al r eady admi t t ed,  t he pur pose t hat  

dr i ves t he scr eeni ng r equi r ement  has al r eady been met .   

Ther ef or e,  I  concl ude t hat  t he scr eeni ng pr ov i s i on of  EMTALA 

does not  appl y once an i ndi v i dual  becomes an i npat i ent .  

¶65 I  f ur t her  not e t hat  t he DHHS r egul at i on cont r ol s t he 

pr esent  case even t hough t he r egul at i on was not  passed unt i l  

2003.   I n Smi l ey v.  Ci t i bank ( Sout h Dakot a) ,  N. A. ,  517 U. S.  735,  

744 n. 3 ( 1996) ,  t he Uni t ed St at es Supr eme Cour t  r esponded t o t he 

ar gument  t hat  " def er r i ng t o t he r egul at i on i n t hi s case 
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i nvol v i ng ant ecedent  t r ansact i ons woul d make t he r egul at i on 

r et r oact i ve. "   The Cour t  st at ed:  

Ther e mi ght  be subst ance t o t hi s poi nt  i f  t he 
r egul at i on r epl aced a pr i or  agency i nt er pr et at i on——
whi ch,  as we have di scussed,  i t  di d not .   Wher e,  
however ,  a cour t  i s  addr essi ng t r ansact i ons t hat  
occur r ed at  a t i me when t her e was no cl ear  agency 
gui dance,  i t  woul d be absur d t o i gnor e t he agency' s 
cur r ent  aut hor i t at i ve pr onouncement  of  what  t he 
st at ut e means.  

I d. ;  see al so Bar nhar t  v.  Wal t on,  535 U. S.  212,  221 ( 2002)  

( " [ Def endant ]  al so asks us t o di sr egar d t he Agency' s 

i nt er pr et at i on of  i t s  f or mal  r egul at i ons on t he gr ound t hat  t he 

Agency onl y r ecent l y enact ed t hose r egul at i ons,  per haps i n 

r esponse t o t hi s l i t i gat i on.   We have pr evi ousl y r ej ect ed 

si mi l ar  ar gument s. " ) .   As was t he case i n Smi l ey,  DHHS 

pr omul gat ed t he r egul at i on c l ar i f y i ng t he st at us of  i npat i ent s 

under  EMTALA t o pr ovi de gui dance wher e t her e had been none,  as 

can be seen i n t he spl i t s among t he var i ous j ur i sdi ct i ons 

r egar di ng t he i npat i ent  i ssue t hat  exi st ed bef or e t he advent  of  

t he r egul at i on.  

¶66 The f i nal  i ssue r ai sed by t hi s case i s whet her  Br i don 

was an i npat i ent  and t her ef or e,  i s  subj ect  t o t he pr evi ous 

anal ysi s.   I t  i s  not  di sput ed t hat  Shannon Pr est on was admi t t ed 

shor t l y af t er  ar r i v i ng at  Mer i t er ,  and t hat  she gave bi r t h t o 
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Br i don whi l e she was an i npat i ent . 8  Pr est on' s unbor n chi l d " came 

t o t he hospi t al "  at  t he same t i me she di d.    

¶67 Car e f or  an unbor n chi l d i s of t en r equi r ed pr i or  t o 

bi r t h,  and i n pr ovi di ng t hat  car e,  t he unbor n chi l d becomes a 

second i npat i ent .   We have r ecent l y hel d t hat  a pr egnant  woman 

and her  unbor n chi l d ar e t wo i npat i ent s dur i ng t he cour se of  

del i ver y.   See Pi er ce v.  Physi c i ans I ns.  Co.  of  Wi s. ,  I nc. ,  2005 

WI  14,  ¶12,  278 Wi s.  2d 82,  692 N. W. 2d 558 ( " we have t he uni que 

si t uat i on wher e t he pat i ent ,  Bonni e Pi er ce,  was al so t he par ent  

of  t he pat i ent ,  Br i anna Lynn Mar cks, "  who was st i l l bor n) .   

Fur t her  suppor t  f or  t he cont ent i on t hat  a chi l d i n ut er o i s an 

i npat i ent  i s  shown by t he sur ger y t hat  i s  per f or med on unbor n 

chi l dr en t o t r eat  such mal adi es as spi na bi f i da and l ung 

mal f or mat i ons.   See,  e. g. ,  Cl audi a Kal b & Mar y Car mi chael ,  

Tr eat i ng t he Ti ni est  Pat i ent s,  Newsweek,  June 9,  2003,  at  48;  

Maggi e Jones,  A Mi r acl e,  and Yet ,  N. Y.  Ti mes,  Jul y 15,  2001,  § 6 

                                                 
8 Par agr aph 4 of  t he compl ai nt  al l eges t hat  Shannon Pr est on 

gave bi r t h " on an emer gency basi s"  t o Br i don " whi l e an 
i npat i ent "  at  Mer i t er .   Al t hough Mer i t er ' s answer  deni es 
" knowl edge or  i nf or mat i on suf f i c i ent  t o f or m a bel i ef  as t o t he 
t r ut hf ul ness of  t he al l egat i ons cont ai ned i n Par agr aphs 1 and 4 
of  pl ai nt i f f ' s  Compl ai nt , "  t hi s appear s t o be a deni al  t o t he 
" emer gency basi s"  cont ent i on and not  t he c l ai m t hat  Shannon was 
an i npat i ent .   Mer i t er ' s br i ef  i n suppor t  of  i t s  mot i on f or  
summar y j udgment  c i t es t he compl ai nt  f or  t he cont ent i on t hat  
Pr est on was an i npat i ent ,  and t he af f i davi t  of  Pet er  J.  Oui met ,  
t he r i sk manager  f or  Mer i t er ,  i n suppor t  of  mot i ons f or  j udi c i al  
det er mi nat i on and t o st ay di scover y,  st at es t hat  Pr est on was 
" admi t t ed t o t he hospi t al "  at  about  7: 00 p. m.  on November  9,  
1999.   Pr est on' s medi cal  r ecor ds f i l ed wi t h t he af f i davi t  
cont ai n a " Nur s i ng Admi ssi on Assessment "  l i s t i ng t he t i me of  
admi ssi on as 7: 00 p. m.  
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( Magazi ne) ,  at  39.   An unbor n chi l d capabl e of  bei ng oper at ed on 

i s an i npat i ent  j ust  as i s t he mot her  who car r i es t hat  chi l d.      

¶68 I n t hi s case,  Br i don r ecei ved car e bef or e and af t er  

hi s bi r t h.   Hi s medi cal  r ecor ds show t hat  an ul t r asound was 

per f or med t o eval uat e t he condi t i on of  hi s l ungs bef or e he was 

bor n.   I n addi t i on,  Br i don' s hospi t al  r ecor ds show he was 

r esusci t at ed shor t l y af t er  bi r t h,  hi s hear t  r at e was moni t or ed 

and he was scor ed t wi ce,  usi ng APGAR. 9  Based on t hese undi sput ed 

f act s of  r ecor d,  I  concl ude t hat  Br i don became an i npat i ent  when 

hi s mot her  di d,  and accor di ngl y,  t he EMTALA scr eeni ng 

r equi r ement  does not  appl y t o hi m.   Ther ef or e,  I  woul d af f i r m 

t he cour t  of  appeal s di smi ssal  of  Pr est on' s c l ai m under  42 

U. S. C.  § 1395dd( a) .  

I I .   CONCLUSI ON 

¶69 I  concl ude t hat  t he scr eeni ng pr ovi s i on of  EMTALA,  42 

U. S. C.  § 1395dd( a) ,  does not  appl y t o hospi t al  i npat i ent s.   

Because Br i don became an i npat i ent  when hi s mot her  was admi t t ed 

                                                 
9 APGAR i s a scor i ng mechani sm t hat  eval uat es a newbor n' s 

v i t al  s i gns.   The acr onym st ands f or :   Act i v i t y ( muscl e t one) ,  
Pul se,  Gr i mace ( r ef l ex i r r i t abi l i t y) ,  Appear ance ( ski n col or )  
and Respi r at i on.   Two poi nt s  ar e possi bl e f or  each cr i t er i on.   A 
scor e of  7- 10 i s consi der ed nor mal .   See " APGAR Scor i ng f or  
Newbor ns, "  avai l abl e at  ht t p: / /  www.   
chi l dbi r t h. or g/ ar t i c l es/ apgar . ht ml .   Br i don scor ed 1 out  of  a 
possi bl e 10 poi nt s.  
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bef or e hi s bi r t h,  t he scr eeni ng pr ovi s i on of  EMTALA does not  

appl y t o hi m.   Ther ef or e,  because I  woul d af f i r m t he cour t  of  

appeal s deci s i on di smi ssi ng Pr est on' s c l ai m,  al bei t  on di f f er ent  

gr ounds,  I  r espect f ul l y di ssent .   

¶70 I  am aut hor i zed t o st at e t hat  Just i ce JON P.  WI LCOX 

j oi ns t hi s di ssent .  
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