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COMBS, JUDCE. Shawn Shofner and his wife, Stephanie Shofner (in
her individual capacity and as the adm nistratrix of the estate
of Joel Shofner), appeal fromthe sunmary judgnment of the A dham
Crcuit Court dismssing their negligence claimagainst the

appel l ee, Baptist Healthcare Affiliates, d/b/a Tri-County

Bapti st Hospital (the hospital). The Shofners alleged that an

enmergency room doctor at the hospital, Dr. Richard Lawence, was



negligent in diagnosing their son’s condition and that the
negligence resulted in his death. |In granting summary judgnent,
the circuit court concluded as a matter of |aw that the doctor
was an i ndependent contractor and that, therefore, the hospital
could not be |iable under the doctrine of respondeat superior.
After reviewmmng the record in a light nost favorable to the

Shof ners as we nust, we conclude that the trial court erred with
respect to Dr. Lawence’ s enploynent relationship with the
hospital. W vacate and renmand accordi ngly.

The litigation preceding this appeal consisted of a
trial, a directed verdict, a previous appeal, a remand, and an
entry of summary judgnent. The facts involved a tragedy. On
February 11, 1995, the Shofners took their six-week-old son,
Joel, to the hospital. A nurse contacted Joel’s primary care
physi cian, Dr. Pl avakeerthi Kenparajurs, and advised hi mthat
the child was crying continuously and was experienci ng
stiffening and rigidity. Dr. Kenparajurs, who had seen the
child in his office the day before, refused to authorize paynent
of insurance for treatnment of Joel by energency room personnel.
Nevert hel ess, Dr. Lawence, who was on duty in the emergency
room exam ned Joel and di agnosed the child s problemas colic.
Joel was not admitted to the hospital and was sent honme. He

died two days |later froma seizure disorder



The Shofners filed a wongful death action against the
hospital and Dr. Kenparajurs. Their claimagainst the hospita
was predicated on the all eged negligence of both Dr. Law ence
and the triage nurse, Lavon Martin. Neither Ms. Martin nor Dr.
Lawr ence was naned as a defendant in the lawsuit. Prior to
trial, the hospital noved for partial summary judgnent and
argued that it was not vicariously liable for any all eged
negli gence of Dr. Lawrence. In support of its notion, it
submtted a copy of its contract wth O dham Energency G oup,
P.S.C., of which Dr. Lawence was a nmenber. The contract
designated the group’s doctors as independent contractors.
However, the trial court found that the record did not contain
sufficient evidence wwth respect to the doctor’s relationship to
the hospital to entitle the hospital to summary judgnent at this
j uncture.

The matter was tried before a jury in Septenber 1999.
At the conclusion of the plaintiffs’ case, the defendants noved
for a directed verdict. The hospital’s notion was based, in
part, on its renewed assertion that Dr. Lawence was not its
agent. The A dham G rcuit Court directed a verdict for both the
hospital and Dr. Kanparajurs, concluding that there was
insufficient evidence of causation to submt the case to the
jury but not addressing the issue of the doctor’s status with

respect to the principal/agency issue.
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The Shofners appeal ed the dism ssal of their
conplaint. On May 11, 2001, this Court affirmed the directed
verdict in favor of Dr. Kenparajurs. It also affirnmed the
verdict in favor of the hospital on the issue of its liability
for the actions of Ms. Martin.' However, this Court concl uded
that a jury question as to causation was presented because of
Dr. Lawence's failure either to conduct a thorough neurol ogica
eval uati on of Joel or to address the cause of the child s
sei zure disorder. Thus, this Court reversed the judgnent that
had di sm ssed the Shofners’ conplaint against the hospital and
remanded the case to the A dham G rcuit Court for a new trial.
Because the trial court had not addressed the agency issue, this
Court observed as foll ows:

We express no opinion as to whether

Bapti st Hospital nay be held liable in the

event that a jury should find that Dr.

Law ence was negligent and that his

negl i gence caused Joel’s death. The issue

of whether Dr. Law ence was an i ndependent

contractor nmust first be addressed at the

circuit court |evel on renmand.

After this stage in the appellate process was
conpl eted, the hospital again noved for summary judgnent,

arguing as it had earlier that Dr. Lawence was an i ndependent

contractor. Additionally, the hospital concluded that it could

! See, Shofner v. Kenparajurs, No. 1999- CA-002531- MR
Di scretionary Review was deni ed by the Kentucky Suprenme Court on
February 13, 2002, No. 2001-SC-631-D and 2001- SC-642-D
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not be |iable under a theory of apparent or ostensible agency
because Stephani e Shof ner had signed a form containing the
foll ow ng disclainer:

1. | NDEPENDENT STATUS OF PHYSI Cl ANS:
The nmedi cal treatnent rendered to the
patient during his hospitalization wl]l
be provi ded by i ndependent
practitioners. They are not enployees
or agents of the Hospital. These
i ndependent practitioners may include,
but are not limted to:
anest hesi ol ogi st(s), cardiol ogist(s),
pat hol ogi st (s), neurol ogist(s),
enmer gency room physici an(s) and ot her

professionals. You will be billed
separately for the services of these
physi cians or the bill you receive wll

i ncl ude separate charges for their
services. These charges are
establ i shed by the physician.

In response, the Shofners contended that the
contract’ s designation of the physician as an i ndependent
contractor was not dispositive. They cited several provisions
in the contract giving the hospital control over Dr. Law ence
and asked the lower court to consider the totality and reality
of the circunstances surrounding the relationship -- not nerely
the contractual recitals of the independent contractor status of
the doctor. They also contended that the formrequired to be
signed by Stephanie in order to obtain treatnment for Joel should

not bar themfromrelying on principles of apparent agency in

seeking to hold the hospital liable for his death.



In the judgnent from which the Shofners have appeal ed,
the trial court relied on several provisions of the contract in
concluding as a matter of law that Dr. Lawence was acting as an
i ndependent contractor when he treated Joel. It specifically
cited 7.1, which states the parties’ intent that the nenbers of
t he A dham Emergency G oup have independent contractor status.
The court also cited several other provisions of the contract
supporting the hospital’s position:

Under the Agreenent, Tri-County was not
authorized to control the nedical judgnent
of the physicians. See Energency Services
Agreement, 7.3. The d dham Energency G oup
was responsible for patient billing and

coll ections. See Energency Services
Agreenent, T 6.1. The A dham Energency
Group was responsible for setting its fees
for professional services provided by the
physi ci ans. See Energency Services
Agreenents, § 6.2. Under the Agreenent, the
A dham Enmergency Group was obligated to
provide its own professional liability

i nsurance. See {3.1. The Agreenent

term nated after one year. See Enmergency
Services Agreement, 6.2. The Agreenent
defined terns for early term nation by the
parties. See Y 5.2, 5.3, 5.4.

The ternms of the Agreenent did not give
Tri-County the right to control Dr.
Law ence. Any control over Dr. Lawence was
retai ned by the A dham Enmergency Group. It
is clear fromthe ternms of the Enmergency
Servi ces Agreenent between the O dham
Emergency Group and Tri-County that Dr.
Lawr ence, as well as any other physician
provi ded by the A dham Energency G oup was
an i ndependent contractor, not an agent of
t he hospital



Wth respect to the Shofners’ claimof apparent
agency, the trial court concluded as foll ows:

Under Kentucky |aw the fact that a
patient reads and signs an adm ssion form
contai ni ng an I ndependent Contractor clause
regardi ng nedi cal personnel is determnative
on the issue of ostensible agency. Floyd v.
Humana of Virginia, Inc., Ky.App., 787
S.W2d 267, 270 (1989). Even if a patient
i s unconscious at the time of admission, if
t he hospital has taken action to notify the
public about the status of physicians, an
apparent or ostensible agency is not
created. Roberts v. Glen of Virginia,

Inc., 111 F.3d 405, 413 (6" Gr. 1997)
(reversed on other grounds by Roberts v.
Galen of Virginia, Inc., 525 U S 249 (1000).
The test is not whether the patient read and
signed the form containing the disclainer,
the test is whether the hospital took steps
to notify the public about the status of the
physi ci ans.

On July 10, 2002, the trial court entered its final order
di sm ssing the Shofners’ conplaint. This appeal followed.

In reviewing a summary judgnent, our function is to
determ ne whether the trial court was correct in ruling that
there was no genuine issue of material fact and that the noving
party was entitled to sunmary judgnent as a matter of law. CR

56.03; Scifries v. Kraft, Ky.App., 916 S.W2d 799 (1996).

Because the issue is one of law, we may not defer to the

decision of the trial court. Goldsmth v. Alied Building

Conponents, Ky., 833 S.W2d 378, 381 (1992).

2 Kentucky Rules of Civil Procedure.
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The sole issue in this appeal concerns the agency
issue: (1) whether the trial court correctly concluded that
t here was no genuine issue of material fact with respect to Dr.
Lawrence’s relationship to the hospital and (2) whether the
hospi tal established his relationship as an i ndependent
contractor “with such clarity that there is no roomleft for

controversy.” Steelvest, Inc. v. Scansteel Service Center,

Inc., Ky., 807 S.W2d 476, 482 (1991).

The Kentucky Suprene Court recently re-stated the nmany
factors (indeed, matters of fact) to be considered in
det erm ni ng whet her an individual is an enployee or an

i ndependent contractor. Kentucky Unenpl oynent |nsurance

Commi ssion v. Landmark Community Newspapers of Kentucky, Inc.,

Ky., 91 S.W3d 575 (2002).

In determ ni ng whet her one acting for
another is a servant or an independent
contractor, the following matters of fact,
anong ot her, are considered:

(a) the extent of control which, by the
agreenent, the master nmy exercise over
the details of the work;

(b) whether or not the one enployed is
engaged in a distinct occupation or
busi ness;

(c) the kind of occupation, with reference
to whether, in the locality, the work
is usually done under the direction of
t he enpl oyer or by a specialist wthout
supervi si on



(d) the skill required in the particul ar
occupati on;

(e) whether the enployer or the workman
supplies the instrunentalities, tools,
and the place of work for the person
doi ng the work;

(f) the length of tinme for which the person
is enpl oyed;

(g) the nethod of paynent, whether by the
time or by the job;

(h) whether or not the work is a part of
t he regul ar busi ness of the enpl oyer;

(1) whether or not the parties believe they
are creating the relation of master and
servant; and

(j) whether the principal is or is not in
busi ness. (Enphasi s added.)

Id. at 579. In applying these factors, the Court enphasized
that no single factor is determ native and that every case
“needs to be resolved on its own facts.” [1d. at 580.

The trial court’s opinion recounts evidence rel evant
to several of the factors in the enpl oyee versus independent
contractor debate. However, the record al so contains other
evi dence that supports the Shofners’ argunent that the hospital
retai ned enough control over Dr. Lawence to raise a question of
fact as to his possible status as an agent or servant. Although
the trial court believed that the agreenent did not give the

hospital any control over Dr. Lawence, a close exam nation of

t he agreenment reveals the contrary: that in fact the hospital
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exerted significant control over Dr. Lawence. Exanples include

a lengthy |ist:

(1) the PSC was required to obtain the
hospital’s witten approval before
assigning Dr. Lawrence to work in the
energency departnent in the first
i nstance (11.2);

(2) the hospital determ ned the nunber of

hours Dr.

Law ence m ght work in any

gi ven day (11.2);

(3) the hospital provided all the

suppl i es,

equi pnent, and techni cal and

ot her non-professional assistance to
t he doctor (14.1);

(4) the hospital had final approval over
t he amount of fees charged by Dr.
Lawr ence (16.2);

(5 the hospital maintained control over
all nedical records generated by Dr.
Lawr ence (110.1);

(6) the hospital had the ultinmate
authority to termnate Dr. Lawence’'s
relationship with the hospital (11.3);

(7) the hospital had the right to demand
Dr. Lawence’s participation in non-
patient care events designed “to
pronmote community education, support
or involvenment” (11.4).

VWhile the tri al

court correctly determ ned that sone

of the terns of the agreenent revealed an intent to create a

i ndependent contractor rel ationship between the parties, the

factors upon which it relied were not dispositive under
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Landnmark, at 581. 1In addition to the provisions of the
agreenent cited by the court, others underscored by the
appel l ants indicate an attenpt by the hospital to circunvent the
doctri ne of respondeat superior while actually enjoying the
benefits of an enpl oyer/enpl oyee relationship. Particularly
significant is the fact that the hospital -- not the O dham
Emergency G oup -- had the ultimate control over Dr. Lawence’s
ability to practice nmedicine at the hospital.

A careful review of the evidence reveals facts that
coul d arguably support an anbivalent finding that Dr. Law ence
coul d have been acting either as an i ndependent contractor or as
a servant of the hospital when he treated Joel. W concl ude
that the hospital exerted sufficient control over the nethods
and materials used by the doctor to raise a question about his
status. Therefore, the court erred in entering a sunmary
judgnment in favor of the hospital on this disputed issue of an
agency or enploynent rel ationship.

The Shofners also contest the court’s ruling that they
were barred as a matter of |law fromasserting a clai mbased on

t he apparent agency as announced in Paintsville Hospital Conpany

v. Rose, Ky., 683 S.w. 2d 255 (1985). W disagree and concl ude
that the trial court properly resolved the issue. Kentucky |aw
consistently holds that an attenpt by a hospital to disclaiman

agency relationship and to notify the public (by neans of the
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very kind of form signed by Stephani e Shofner) suffices to
def eat apparent or ostensible agency. This Court sunmarized the

current state of the law on this point in Floyd v. Humana of

Virginia, Inc., Ky.App., 787 S.W2d 267, 270 (1989):

[We find the testinony of the appell ant
admtting that she had read and signed each
of the admi ssion forns to Humana of Virginia
Hospital, Inc. d/b/a Humana Hospita

Uni versity, which indicates her know edge
that the doctors were independent
contractors and not agents of the hospital,
to be determnative in this case. (Enphasis
added) .

Next, the Shofners argue that the hospital has a non-
del egabl e duty to provide energency care at its facility -- one
that may not be satisfied by hiring i ndependent contractors.
The hospital correctly argues that this issue was not raised in
the trial court. As it has not been properly preserved for our

review, we may not address it. Regional Jail Authority v.

Tackett, Ky., 770 S.W2d 255 (1989).

Finally, the appellants contend that the hospital
wai ved the right to assert the status of Dr. Lawence as a
defense to its negligence clains. They note that the hospital
did not file a protective cross-appeal fromthe earlier judgnent
in which a directed verdict had been entered it its favor.
Appel l ants contend that the | aw of -the-case doctrine barred

relitigating the agency issue on remand. W disagree. The |aw
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of this case is contained in this Court’s previous opinion,
which directed the trial court to address this very agency issue
on remand.

In sunmary, we hold that there is a question of fact
as to whether Dr. Lawence was acting as the actual agent of the
hospital with respect to the Shofners’ clains of nedica
negligence. The judgnent is vacated on this issue alone and is
remanded for further proceedings consistent with this opinion.

BARBER, JUDGE, CONCURS

KNOPF, JUDGE, DI SSENTS.

KNOPF, JUDGE, DI SSENTI NG OPI Nl ON:  Respectful ly, |
dissent. | agree with the trial court that Shofner has failed
to establish a genuine issue of fact as to whether Dr. Law ence
was an enpl oyee of the hospital as opposed to an i ndependent
contractor. Summary judgnent for the hospital was therefore
proper. The contract between the hospital and A dham Ener gency
G oup, P.S. C. |eaves no doubt that the parties’ intended to
create an independent-contractor relationship. In ny judgnent,
furthernore, the nere fact that under the contract the hospital
retains admnistrative control of its energency room does not
permt a finding that, contrary to the parties’ intentions and

contrary to the general independence of physicians, the hospital

- 13-



exerted an enployer’s control over Dr. Lawence’s practice of
medi ci ne.

Whet her a hospital should be deened vicariously liable
for negligent energency-room services regardless of its
enpl oynent relationship wiwth the negligent doctor is an
interesting question.® But, as the majority notes, that question
is not presently before us. Qur inability to reach that
guestion, however, does not justify a departure from well

established principles of agency |law. Because | believe the

majority’s result to be such a departure, | nust respectfully
di ssent.

BRI EF FOR APPELLANTS: BRI EF FOR APPELLEE

T. Wesl ey Faul kner Susan D. Phillips

Kevin C Burke WIlliamP. Swain

John Harral son, 111 Loui svill e, Kentucky

Loui svill e, Kentucky
ORAL ARGUMENT FOR APPELLEE:
ORAL ARGUMENT FOR APPELLANTS:
Susan D. Phillips
Kevin C Burke Loui svill e, Kentucky
Loui svill e, Kentucky

3 Schiavone v. Victory Menorial Hospital, 738 N.Y.S. 2d 87 (2002);
Simmons v. Tuoney Regional Medical Center, 341 S.C. 32, 533 S. E. 2d 312
(2000) .
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