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ON MOTIONS FOR REHEARING 
 
FARMER, J. 
  
 We deny appellees’ motions for rehearing and rehearing en banc 
without comment.   It appears, however, that our opinion was deficient 
in leaving unresolved the issue concerning the hospital’s liability for the 
alleged negligence of the anesthesiologist.  We therefore grant appellant’s 
motion for rehearing as to that issue only.   
 
 Plaintiff’s complaint alleged that the hospital had a non-delegable duty 
to provide anesthesiology services and was therefore directly liable for the 
negligence of the anesthesiologist with whom the hospital contracted to 
provide such services.1  In agreeing to the surgery the decedent signed a 
 
 1 The contract between the hospital and South Palm Beach Anesthesiology, 
P.A. (Group), provides in part: 

A. Hospital operates an acute care hospital known as West Boca Medical 
Center (Facility) which maintains an Anesthesiology Department (the 
Department) on the Facility’s premises to provide certain anesthesiology 
services, and Hospital desires to assure physician coverage for the 
Department. 
… 
1. a. While this Agreement is in effect, Group shall provide Physicians to 
provide all anesthesiology services at Facility ….  Physicians shall also … 
perform such other duties as may from time to time be requested by Facility 
….   



                                                                                                                  
… 
1. f. Group agrees that all anesthesiology services provided pursuant to this 
Agreement shall be performed in compliance with all applicable standards 
set forth by law or ordinance or established by the rules and regulations of 
any federal, state or local agency, department, commission, association or 
other pertinent governing, accrediting, or advisory body … having authority 
to set standards for health care facilities.  Physician shall perform all 
anesthesiology services in accordance with all Facility rules, regulations, 
procedures, policies, and bylaws and all Facility Medical Staff rules, 
regulations, procedures, policies and bylaws.   
… 
3. a. Hospital shall, at no cost to Group, provide all equipment, facilities, 
supplies, utilities … and other services … as the Hospital shall, in its sole 
discretion, determine from time to time to be necessary for the performance 
of the anesthesiology services and the proper operation of the Department.   
 b. Hospital shall employ such non-physician personnel as Hospital 
deems necessary for the proper operation of the Department and the 
performance of the anesthesiology services or any other Group obligation set 
forth in this agreement.  The parties hereby agree that all such personnel 
shall be subject to the direction and control of Director and Physicians in 
the performance of professional services to patients.   
… 
6. [Each physician provided by Group] shall act at all times under this 
Agreement as independent contractors.  The parties agree that Hospital 
shall not have and shall not exercise any control or direction over the 
manner or method by which [such physician] provides anesthesiology 
services.  However, Group shall require [all physicians] to perform at all 
times in accordance with currently approved methods and standards of 
practice for anesthesiology services in the medical community.  The 
provisions of this Paragraph shall survive expiration or other termination of 
this Agreement, regardless of the cause for such termination.   
… 
9. b. Except for disclosure to Group’s legal counsel, accountant or financial 
advisors … neither Group nor any Physician shall disclose the terms of this 
Agreement to any person who is not a party or signatory to this Agreement, 
unless disclosure thereof is required by law or otherwise authorized by this 
Agreement or consented to by Hospital.  Unauthorized disclosure of the 
terms of this Agreement shall be a material breach of this Agreement and 
shall provide Hospital with the option of pursuing remedies for breach or 
immediate termination of this Agreement …. 
… 
18. Group shall not assign or transfer, in whole or in part, this Agreement or 
any of Group’s rights, duties or obligations under this Agreement without 
the prior written consent of Hospital, and any assignment or transfer by 
Group without such consent shall be null and void.  … This Agreement is 
assignable by Hospital without consent, provided that Hospital provides 
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surgical consent form that is headed with the name of the hospital.  It 
authorized Dr. Topper to perform an “incisional hernia repair with mesh.”  
Paragraph 3 of this form recites: “I consent to the administration of 
anesthesia as deemed necessary by South Palm Beach Anesthesiologists, 
P.A., in charge of my case.”  This provision went on to add that the 
patient also agreed to:  
 

“general, epidural and/or other regional anesthesia with or 
without intravenous sedation and accept risks including: 
minor complications such as backache, headache, rash, 
tingling, nerve damage, awareness and major complications 
including but not limited to stroke, heart attack, paralysis, 
or death.” 

 
 Evidence in discovery would support a finding that the 
anesthesiologist’s conduct fell below the standard of care for the 
specialty.  Plaintiff sought by motion for partial summary judgment a 
pretrial determination that the hospital had a non-delegable duty to 
provide anesthesiology services for surgical patients like decedent.  The 
hospital responded with its own motion seeking judgment of non-
liability, arguing that as a matter of law it had no such duty and could 
not be held liable for any negligence of the anesthesiologist.  The trial 
court denied plaintiff’s motion and granted the relief sought by the 
hospital.  Plaintiff argues on appeal that the court’s ruling was error.   
 
 In Pope v. Winter Park Healthcare Group, Ltd., 939 So.2d 185 (Fla. 5th 
DCA 2006), the Fifth District recently confronted this same issue under 
nearly identical circumstances.   That case also involved a claim against 
a hospital for the medical negligence of a physician.  There a newborn 
baby experienced fetal-maternal hemorrhage and compression of the 
umbilical vein, which in the hours following birth, led to labored 
breathing and required resuscitation.  The baby suffered permanent 
brain damage.  The complaint alleged that attempts at resuscitation were 
neither timely nor competently performed.  It also alleged that the 
neonatologist on call was negligent by his absence and in failing to stay 
in communication or order indicated tests.  Plaintiffs contended that the 
hospital had a non-delegable duty to provide mother and newborn baby 
with appropriate care.  This duty, they argued, arose from an implied 
contract formed by the admission of the patient and that any attempt by 

                                                                                                                  
written notice of the assignment.  

None of the omitted provisions of this agreement would conceivably relate to the 
issue raised by plaintiff.   
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the hospital to delegate this duty to an independent contractor physician 
was ineffective.  They argued that the summary judgment in favor of the 
hospital on grounds of apparent agency was error.  The hospital 
responded that the consent form was in fact an express contract between 
plaintiffs and the hospital, and it precludes liability for the negligence of 
the doctor.  The hospital also argued that Florida law does not recognize 
an implied duty on hospitals to provide non-negligent medical services or 
impose any non-delegable duties on a hospital in regard to the negligence 
of doctors.   
 
 In a penetrating and thorough opinion, Judge Griffin analyzed the 
rights and liabilities of the patient and hospital under Florida law.  She 
began by acknowledging that Florida law recognizes that a hospital can 
undertake by express contract to perform a specific duty.  The consent 
form constitutes, she said, such an express contract between the 
hospital and the parents.  The issue lay in deciding the scope of the 
express contractual undertaking by the hospital and whether it included 
a duty to provide non-negligent care to the newborn baby.   
 
 Judge Griffin then proceeded to analyze the possible theoretical 
underpinnings for such a duty.  Her analysis was this.  The issue of 
hospital liability for the negligence of doctors intermingles tort and 
contract law.  Respondeat superior, a principle of tort law, makes a 
hospital liable for the negligence of its agents.  A doctor might be such an 
agent if directly employed by the hospital.  When a hospital engages a 
doctor under an independent contract to perform a specific task, 
however, the hospital cannot be liable to third parties injured by the 
negligent performance of that contract when the hospital has no power of 
control over the independent contractor’s performance.  But tort law does 
recognize exceptions even to this independent contractor rule, one of 
which is apparent agency.  On the other hand, merely granting staff 
privileges to doctors, by itself, does not ordinarily make the doctors 
apparent agents of the hospital.  Another exception is the negligent 
retention of an independent contractor, as when the contractor is 
unqualified or has known defects.  Finally, there is an exception from the 
independent contractor rule for duties that the hospital may not 
delegate.  That is the subject of both this case and Pope.   
 
 As Judge Griffin pointed out: 
 

“In Florida case law, nondelegable duties are often said to 
arise out of the common law, statutes or regulations, or 
contract. Under the common law, nondelegable duties 
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typically arise out of the performance of ultra-hazardous 
activity. ‘There are no specific criteria for determining 
whether or not a duty is nondelegable except for the rather 
ambiguous defining characteristic that the responsibility is 
so important to the community that the [original party] 
should not be allowed to transfer it to a third party.’  Florida 
law does not recognize that the mere relationship between a 
hospital and its patient gives rise to a nondelegable duty to 
provide competent medical care. Nor, in this case, does a 
nondelegable duty on the part of a hospital arise out of any 
statute or regulation cited to us.”  [c.o.]   

 
939 So.2d at 188.   
 
 Unlike Pope, in this case plaintiff does not rely only on a Florida 
regulation to supply a duty on the part of the hospital that may not be 
delegated.  Indeed, here plaintiff relies on the pertinent statute, which 
defines a “hospital” as an establishment that, among other things, 
regularly makes available “treatment facilities for surgery.”  § 
395.002(13)(b), Fla. Stat. (2005).  A related statute requires the Agency 
for Health Care Administration (AHCA) to adopt rules that include: 
 

“reasonable and fair minimum standards for ensuring that 
…[s]ufficient numbers and qualified types of personnel and 
occupational disciplines are on duty and available at all 
times to provide necessary and adequate patient care and 
safety.” 

 
§ 395.1055(1)(a), Fla. Stat. (2005).  The rules must also ensure that 
“[l]icensed facilities are established, organized, and operated consistent 
with established standards and rules.”  § 395.1055(1)(d), Fla. Stat. 
(2005).  Acting under the authority of these statutes (and others), AHCA 
has adopted the following regulation: 
 

“Each Class I and Class II hospital, and each Class III 
hospital providing surgical or obstetrical services, shall have 
an anesthesia department, service or similarly titled unit 
directed by a physician member of the organized professional 
staff.”  [e.s.]  

 
Fla. Admin. Code R. 59A-3.2085(4).   
 
 Plaintiff argues that these statutes and the regulations adopted 
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thereunder establish that the hospital had an expressed legal duty to 
furnish anesthesia services to its surgical patients “consistent with 
established standards.”  § 395.1055(1)(d), Fla. Stat. (2005).  In providing 
such services the hospital was obligated to do so in accordance with 
established standards for anesthesiology.  In other words, plaintiff 
argues, the hospital had a clearly established legal duty to furnish non-
negligent anesthesia services.    
 
 We conclude that because the statute and regulation impose this duty 
for non-negligent anesthesia services on all surgical hospitals, it is 
important enough that as between the hospital and its patient it should 
be deemed non-delegable without the patient’s express consent.  
Personal autonomy in making health care decisions is the policy 
established by statute, and where health care is concerned that usually 
means informed decisions.  See § 765.102(1), Fla. Stat. (2005) (“The 
Legislature finds that every competent adult has the fundamental right of 
self-determination regarding decisions pertaining to his or her own 
health, including the right to choose or refuse medical treatment.”); and § 
765.106, Fla. Stat. (2005) (“The provisions of this chapter are cumulative 
to the existing law regarding an individual’s right to consent, or refuse to 
consent, to medical treatment and do not impair any existing rights or 
responsibilities which a health care provider, a patient … or a patient’s 
family may have under the common law, Federal Constitution, State 
Constitution, or statutes of this state.”). 
  
 In Pope, Judge Griffin wrestled with that alternative basis for direct 
duties whereby a party is said to have voluntarily assumed a duty by 
contract and then sought to delegate the contractual duty to an 
independent contractor.  She said: 
 

“It is an elemental aspect of contract law that, absent an 
agreement to the contrary, the rights accruing under a 
contract can be freely given up by assignment, but duties 
assumed under a contract cannot be transferred to another. 
Performance of the duties assumed under a contract are 
usually delegable, but, even if delegable, the delegation will 
not relieve the promisor of the duty to perform his obligation 
under the contract. Thus, if a hospital does undertake by 
contract to provide medical care, it cannot throw off that 
obligation simply by hiring an independent contractor. The 
use by hospitals of independent-contractor physicians 
eliminates ‘respondeat superior’ liability, but it will not 
relieve the hospital of any contractual duties it has 
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undertaken. A hospital can, by contract, undertake different 
duties or greater duties than those imposed by the common 
law of tort.” 

 
939 So.2d at 188-89.  She pointed out that this court recognized that 
theory of hospital liability in Irving v. Doctors Hospital of Lake Worth, Inc., 
415 So.2d 55 (Fla. 4th DCA 1982), where we held that plaintiff was 
entitled to have the jury instructed on the non-delegable duty doctrine as 
to the status of an emergency room physician.   
 
 Judge Griffin thus proceeded to analyze whether the Pope admission 
consent form ruled out the assumption of a non-delegable duty, as the 
hospital argued.  In Pope the patient authorized the hospital to furnish 
surgical and related services “as may be ordered by the attending 
physician.”  939 So.2d at 190.  The form went on to say that the patient 
“recognizes” that the doctors are not employees or agents of the hospital 
but are instead “independent physicians” to whom the hospital may 
delegate “those services physicians normally provide.”  Id.  In substance 
the form was different from the one employed by West Boca Medical 
Center in this case.   
 
 In this case the language in the form signed by the patient is different.  
Here Gary Wax authorized Dr. Topper to perform the hernia repair and 
“consented” to the administration of anesthesia by South Palm Beach 
Anesthesiologists, P.A.  He also agreed to “general, epidural and/or other 
regional anesthesia with or without sedation,” and accepted specified 
risks ranging all the way from minor complications to death.2   
 
 The critical fact in both cases, however, is that there is no express 
agreement by the patient that the delegation of the duty in question also 
operated to discharge the hospital from liability to the patient for any 
negligence in its provision.  As Judge Griffin wrote: 
 

“The form also authorizes [hospital] to delegate to such 
physicians the services physicians normally provide. The 
form does not, however, dispose of the question whether the 
delegation of the duty relieves [hospital] of liability. 

“[Hospital] argues that the first sentence of the consent 

 
 2 We interpret his acceptance of risks to cover only the known risks from the 
use of anesthesia within the applicable standard of care.  We do not recognize 
his acceptance as a relinquishment of anyone’s liability for a claim for 
negligence in the impending administration of anesthesia to him.   
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form represents an undertaking on its part only to provide 
those necessary medical or surgical treatments as may be 
ordered by the attending physician. If the physician is 
negligent, it reasons, [hospital] cannot be liable. [Hospital’s] 
reading of the scope of its undertaking is possible, given the 
syntax of the sentence, because it is unclear what ‘as may be 
ordered by the attending physician(s)’ refers to. Whether [its] 
interpretation of the sentence has the legal effect they 
contend is not self-evident.7 

___________________________________________ 

7 Assuming the hospital did undertake by contract to provide 
to Baby Pope “the necessary medical or surgical treatments or 
procedures,” we cannot credit the notion that this undertaking 
would not include “non-negligent” medical care. “Necessary 
medical care” inherently means competent medical care. 
 

 “This first sentence of the consent form can also be read 
to mean that [hospital] undertook to provide Ginger Pope 
and Tyler the necessary medical or surgical treatments or 
procedures, including whatever diagnostic, x-ray, laboratory 
procedures, anesthesia, etc. as may be ordered by the 
attending physician. [Hospital’s] express reservation of the 
right to delegate the services physicians normally provided 
implies a recognition on its part that it has undertaken the 
duty to provide those services. A duty that does not exist 
cannot be delegated. 
 “Under the law of tort, the hiring of an independent 
contractor, unless done negligently, precludes liability 
because the hiring party has no duty to an injured third 
party to procure non-negligent performance of the 
independent contractor. However, delegation of a contractual 
duty to an independent contractor does not eliminate the 
duty.”  [e.s.]  

 
939 So.2d at 190-91.   
 
 Pertinent to the issue of discharge of the contractual duty, Judge 
Griffin went on to explain: 
 

“There is no language in this contract between [hospital] and 
the Popes of any assent by Mrs. Pope that the delegation of 
[hospital’s] duty to provide the necessary medical treatment 
to independent contractor physicians will discharge the 

 - 8 -



hospital from its contractual obligations. Acknowledgement 
on the part of Mrs. Pope that the duty to provide ‘medical or 
surgical treatments’ can be delegated to an independent 
physician does not constitute an agreement on the part of Mrs. 
Pope to discharge [hospital] from any contractual duty it 
assumed. Delegation and discharge are two different things 
entirely, performed by different contracting parties. 
Contractual language of discharge should be clear, yet the 
only language in the form that may even obliquely refer to 
discharge is the final sentence, which provides that 
‘questions’ relating to the physician’s care should be directed 
to the physician.”  [e.s.]  

 
939 So.2d at 191.  The opinion in Pope finds the form’s language 
ambiguous, that the ambiguity could be construed against its drafter, 
but that the issue of the disposition of the ambiguity should be left for 
the trial court on remand because the parties had “barely addressed” the 
proper interpretation of the contract.   
 
 We agree with and follow the reasoning of Judge Griffin in Pope.3  In 
this case we find both a statutory and a contractual basis for the 
hospital’s duty of providing non-negligent, competent surgical anesthesia 
services to its patient.  Under the admission consent form, we find that 
the patient consented to the Group’s administration of anesthesia 
services.  Unlike the contract in Pope, however, we find no language at all 
in this form that might fairly and reasonably be construed to stand as an 
agreement to discharge the hospital from its primary statutory and 
contractual duty of providing non-negligent anesthesia services.  If there 
were negligence in the provision of anesthesia services, then the Hospital 
would be liable as a matter of law.   
 
 We therefore reverse the trial court’s summary judgment on this issue 
and remand for consistent proceedings in the trial ordered by our 
original opinion on the claim of negligence.   
 
STONE and POLEN, JJ., concur.   
 
 3 We share Judge Griffin’s view that Judge Altenbernd’s concurring opinion 
in Roessler v. Novak, 858 So.2d 1158, 1163 (Fla. 2d DCA 2003) (Altenbernd, J., 
concurring) (arguing that hospitals should be held to have a non-delegable duty 
to provide adequate radiology departments, pathology laboratories, emergency 
rooms, and other professional services necessary to the ordinary and usual 
functioning of the hospital), does indeed make sense as an aspiration for the 
evolution of Florida law.   
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*            *            * 

 
Appeal and cross-appeal from the Circuit Court for the Fifteenth 

Judicial Circuit, Palm Beach County; Karen M. Miller, Judge; L.T. Case 
No. CL 00-9780 AA. 
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of Searcy Denney Scarola Barnhart & Shipley, P.A., West Palm Beach, for 
appellant. 
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McGrath of McIntosh, Sawran, Peltz & Cartaya, P.A., Miami, for appellee 
Tenet Health System Hospitals, Inc. 
 

Marlene S. Reiss and Amy R. Mosel of Stephens, Lynn, Klein,  La Cava 
Hoffman & Puya, P.A., Miami, for appellees Robert Topper, M.D., and 
Robert Topper, M.D., P.A. 
 

Not final until disposition of any timely motion for rehearing.   
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