UNITED STATESDISTRICT COURT
DISTRICT OF MINNESOTA
William S. Whyte ll, M.D., Civ. File No. 03-5552 (PAM/RLE)
Pantiff,
V. MEMORANDUM AND ORDER
American Board of Physicd
Medicine and Rehabilitation, a
Minnesota Nonprofit Corporation;

and Anthony M. Tarvestad,

Defendants.

This matter is before the Court on cross-Motions for Summary Judgment. For the
reasons that follow, the Court denies Plaintiff’ s Motion and grants Defendants Mation.
BACKGROUND

Aantff Willlan Whyte is a physdan gpeddizing in physcd medicdne and
rehabilitation. He is licensed to practice medicine in the State of Louisana  Although he
holds no hospital medical g&ff privileges, Whyte currently has a private practice in Shreveport,
Louisana. His practice earned over $660,000 in profits in 2002 and over $841,000 in 2003.

Defendant American Board of Physcd Medicine and Rehabilitation (“*ABPMR”), a
nonprofit Minnesota corporation, is a nationd certification board for physicians in the medica
specidity of physcd medicne and rehabilitation.  Although certification is not a prerequisite
to practice physcd medicne and rehabilitation, ABPMR is the only organization in the United
States that offers board certification in that specidty. ABPMR establishes the requirements

for board cetification, and administers written and ora examinations to physicians who meet



the requidte educationd and training requirements. Defendant Anthony Tarvestad is the
Executive Director of ABPMR.
A. ABPMR Certification

To atan ABPMR cetification, a physcian must graduate from an agpproved medical
school, possess a vaid medica license, sdisfactorily complete resdency and training
requirements, and comply with ABPMR rules and regulations pertaining to the application for
examination. In addition, the physcian must successfully complete written and ord board
certification examinaions.

Whyte agpplied for ABPMR cetification in September 1999 by completing and signing
an ABPMR examination and cetification application. That gpplication includes waver and
indemnity provisons, which date:

| understand and agree that the decison as to whether my grades and other

peformances on the Board's examinaion qudify me for a certification of

qudification rests solely and exclusvely in the Board, and tha its decison is

find.

| wave and release and shdl indemnify the Board and its directors, members,

officers, committee members, employees, and agents from, agangt and with

respect to any and dl cdams losses, costs, expenses, damages, and judgments

(induding reasonable attorneys fees) dleged to have arisen from, out of, with

respect to or in connection with any action which they, or any of them, take or

fal to take as a resault of or in connection with this gpplication, any examination

conducted by the Board which | gpply to take or take, the grade or grades given

me on the examindion and, if gpplicable, the falure of the Board to issue me a

cetificate or qudification of the Board’'s revocation of any certificate or

qudification previoudy issued to me.
(Jan. 31, 2005, Burfeind Aff. Ex. 5.) The application also states that unsgned or dtered forms
will not be accepted. (1d.)

Upon review of his application, ABPMR determined that Whyte qudified to take the



written certification examination, which he took in May 2000. In June 2000, Whyte received
a letter from Tarvestad, which advised Whyte that he had passed the written certification
examination and explaned what procedures Whyte needed to complete to take the ord
examindion.! Enclosed with the letter was a candidate score report, which detailed how Whyte
performed on the written examination. The dispute in this case involves the candidate score
report.  Whyte clams that he recelved a score report that identified his tota scaled score as
706 and his percentile rank as 99.6. However, the score report maintained by ABPMR offices
shows that Whyte received atotal scaled score of 465 and a percentile rank of 47.1.

Whyte sat for the ord examination in May 2001, but failed the examination.
B. Whyte' s Application to Willis-Knighton Medical Center

In July 2001, Whyte submitted an application for medicd daff privileges to Willis
Knighton Medical Center in Shreveport, Louisana. As part of the agpplication process, Whyte
submitted his curricullum vitae, which stated that Whyte had scored in the 99.6 percentile on
the ABPMR written examination, and further damed that his score was the third highest in the
nation.

After reviewing Whyte's goplication, the Medicd Staff Director of WillisKnighton

atempted to verify whether Whyte was board cetified by queying the American Board of

! To qudify for the ord examindion, an applicant must successfully complete the
written examination.

2 Except for naming the top scoring candidate, ABPMR does not provide candidates
with exam score rank information.  Accordingly, Whyte acknowledges that ABPMR never
informed him that he had achieved the third highest score. Instead, Whyte surmised his aleged
rank after taking with a group of fdlow candidates at the ABPMR ora examinations in May
2001. Whyte never attempted to verify thisinformation with ABPMR.

3



Medicd Specidties webste. When the webste indicated that Whyte was not certified, the
Director informed Whyte that she needed to obtain verification from ABPMR about Whyte's
certification status.

To expedite the credentiding process, Whyte provided WillisKnighton with a copy of
the letter and score report he dlegedly received from ABPMR in June 2000. After receiving
the score report and letter, the Director contacted ABPMR to verify that Whyte had scored in
the 99.6 percentile on the written examinaiion. On August 16, 2001, Tarvestad responded by
confirming that Whyte had passed the written examination, but did not specify Whyte's
ranking.

The next day, the Director inquired again about Whyte€'s examination score. She
explaned that WillisKnighton had discovered severd discrepancies in Whyte's application
and asked that ABPMR confirm Whyte's score. The Director also attached a copy of the score
report Whyte had submitted to WillisKnighton.  After comparing the score report Whyte
provided to WillisKnighton to the score report mantaned at ABPMR offices Tarvestad
informed WillisKnighton that the score report “is not a copy of the official score report on
file with our office” (Cesaretti Aff. EX. A (Tarvestad Dep.) a Ex. 24.) He further stated that
the score report provided by Whyte “contained several discrepancies from the officid ABPMR
score report.” (Id.) Nether Tarvestad nor any other ABPMR saff member had further contact
with Willis-Knighton.

After recaving a copy of the score report Whyte submitted to Willis-Knighton,
Tavestad notified Whyte of the discrepancy between the reports.  Tarvestad aso requested

that Whyte advise ABPMR in writing “of the circumstances surrounding the score report



submitted to WillisKnighton Hedlth System.” (Id. a Ex. 23.)) On August 28, 2001, Tarvestad
sent another letter to Whyte, stating:

[1]t has come to the Board's attention that you have supplied a score report to

WillisKnighton Health System indicaing a scaled score of 706 and a percentile

rank of 99.6 . . . According to the records of the Board, your scaled score was

465 and your percentile rank was 47.1.

Before the Board considers what action, if any, to take about this matter, we

would like to provide you with an opportunity to explan the circumstances

concerning the exigence of the enclosed score report. Please provide your

response on or before September 15, 2001.
(Id. a Ex. 27.) Whyte responded that the score report he provided to Willis-Knighton was the
same one he had received from ABPMR.

In the meantime, ABPMR daff conducted an internd investigation into the discrepancy.
The saff determined that no one had achieved a scaled score of 706 or a 99.6 percentile
ranking for the May 2000 written examination. In addition, the staff confirmed that al score
reports were generated from one data file and that a score report sent to Whyte's program
director showed that Whyte received a scaled score of 465 and a 47.1 percentile ranking.
Hndly, the staff compared the two score reports and concluded that the score report submitted
to WillisKnighton had different margin judtifications, column spacing, and numericd formats
than the reports generated by the ABPMR computer program. Based on these findings, the
daff surmised that the score report Whyte submitted to WillisKnighton was not the score
report that ABPMR had sent to him.
C. ABPMR Disciplinary Policies and Procedures

ABPMR disciplinary policies and procedures state that ABPMR may pendize

goplicants who fdgfy or misrepresent their examination status or scores.  According to the



procedures, such matters are referred to the ABPMR Credentids Committee, who is charged
with obtaining avaladle information and determining whether the matter warrants further
review. If the Credentiadls Committee decides that further review is warranted, it must advise
the gpplicant in writing of the matters at issue.® The applicant then has thirty days to submit
a written response. The Credentids Committee must then condgder dl avalable information,
including the information formaly submitted by the applicant. After reviewing the
informetion, the Credentils Committee must recommend to the ABPMR Board of Directors
whether sanctions are appropriate.

The Board of Directors will then inform the agpplicant of the recommendation and
provide the applicant thirty days to submit new, rdevant written information. Following the
find decison by the Board of Directors the applicant will receive written notification of its
decison. Thedecison isfina and binding on the applicant.

D. ABPMR Action against Whyte

Whyte's dleged misrepresentation of his scores was referred to the ABPMR
Credentids Committee.  On January 24, 2002, the Committee examined the disparate score
reports, the correspondence from WillissKnighton and Whyte, and the memoranda
summarizing the ABPMR dgaff's  findings. Based on this information, the Committee
determined that the matter warranted further review. It adso recommended that the Board of
Directors invdidae Whyte's written examindion, indefinitdly bar Whyte from dgtting for

future exams, and report the matter to the appropriate state medica board.

3 A booklet of information issued by ABPMR dso provides that the candidate must
receive written notice of the charges and an opportunity to respond in accordance with the
apped s procedures et forth in the ABPMR rules and regulations.
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On January 28, 2002, the Board of Directors reviewed the recommendation of the
Committee, and adopted the recommendation with one exception: the Board concluded that
a permanent bar from gtting for future exams was more gppropriate. The Board of Directors
then directed Tarvestad to notify Whyte of the recommended sanctions and provide him thirty
days to respond.

On January 31, 2002, Tarvestad invited Whyte to submit additiond, relevant
information.  In response, Whyte and his wife submitted affidavits, stating that the score report
submitted to WillisKnighton was the same score report that Whyte received in June 2000
from ABPMR. After conddering the affidavits, the Committee made its find recommendation
to the Board of Directors.

The Board of Directors reviewed the final recommendation on May 17, 2002
Ultimately, the Board of Directors decided to invdidate Whyte's written certification test
score and indefinitdy bar him from seeking ABPMR cetification.® It dso sent a letter, which
chronicled the events that had transpired, to the Louisana Board of Medicd Examiners. The
letter enclosed copies of dl correspondence reating to the matter, as well as the affidavits
submitted by Whyte. (Jan. 31. 2005, Burfeind Aff. Ex. 37.) The Louisana Board of Medica
Examiners determined that it would not revoke Whyte's license.

Whyte commenced this action in October 2003. He assarts five cdams (1) a due
process clam, adleging abitray and capricious excluson from medicd society; (2)

defamaion; (3) tortious interference with prospective advantage; (4) breach of contract; and

* The Board of Directors subsequently limited the duration of Whyte's suspension to
dght years from the time of the sanctioned conduct. Thus, Whyte may seek board certification
in July 2009.



(5) breach of implied covenant of good faith and fair deding. Whyte now moves for partia
summary judgment on the due process dam, seeking a declaration that the actions of ABPMR
were arbitrary and capricious. Whyte also seeks a permanent injunction ordering ABPMR to
recognize and reindate his written examinaion score and to alow him to retake the ord
examination.

ABPMR counterclamed, dleging breach of contract and seeking indemnification for
dl of the losses incurred as a result of this lawsuit.  Defendants seek summary judgment on
al countsin the Complaint, as well as on the Counterclam.
DISCUSSION
A. Standard of Review

Summary judgment is proper if there are no disputed issues of material fact and the
moving party is entitled to judgment as a matter of lav. Fed. R. Civ. P. 56(c). The Court must
view the evidence and the inferences that may be reasonably drawn from the evidence in the

ligt most favorable to the nonmoving party. Enter. Bank v. Magna Bank, 92 F.3d 743, 747

(8th Cir. 1996). However, as the United States Supreme Court has stated, “summary judgment
procedure is properly regarded not as a disfavored procedura shortcut, but rather as an integra
pat of the Federal Rules as a whole, which are desgned to secure the just, speedy, ad

inexpensive determination of every action.” Celotex Corp. v. Catrett, 477 U.S. 317, 327

(1986).
The moving party bears the burden of showing that there is no genuine issue of materia
fact and that it is entitled to judgment as a matter of law. Enter. Bank, 92 F.3d at 747. A party

opposing a properly supported motion for summary judgment may not rest on mere dlegations



or denids but must set forth specific facts in the record showing that there is a genuine issue

for trid. Andersonv. Liberty Laobby, Inc., 477 U.S. 242, 256 (1986).

B. Exculpatory Clausein Application

By applying for board certification, Whyte agreed to waive and release dl clams
agangt ABPMR. At issueiswhether the waiver and release provison is enforceable.

Although Minnesota lawv recognizes the vdidity of exculpatory clauses, such clauses
are generdly disfavored. Thus, courts grictly construe exculpatory clauses agangt the party

who benefits from the clause. Beehner v. Cragun Corp., 636 N.W.2d 821, 827 (Minn. Ct. App.

2001). When determining whether an exculpatory clause is vaid, courts consder factors such
as whether the exculpatory clause language is ambiguous, whether adequate consideration

supports the release, and whether the release violates public policy. Lancaster v. Buerkle

Buick Honda Co., 809 F.2d 539, 541 (8th Cir. 1987); Spitzmudler v. Burlington N. R.R. Co.,

740 F. Supp. 671, 676 (D. Minn. 1990) (Rosenbaum, J.); Beehner, 636 N.W.2d at 827.

In this case, the parties dispute whether the release violates public policy.®  Whyte

°> The parties agree that the release provision is clear and unequivocd, as it specificaly
purports to exonerate ABPMR from liadility for dl daims in connection with Whyte's
aoplication, his exam scores, and a falure to issue a certification. Indeed, Whyte admits that
he read and understood the terms of the release provision.

Likewise, the parties agree that adequate consderation was provided to support the
rdlease.  Adequate consderation “is manifest in the adminidration and review of the written”
exam. Bdaklav v. Am. Bd. of Aneshesology, Inc., 562 N.Y.S.2d 360, 362 (N.Y. Sup. Ct.
1990); see dso Maecha v. St. Croix Valley Skydiving Club, Inc., 392 N.W.2d 727, 731 (Minn.
Ct. App. 1986) (exculpatory agreement supported by adequate consideration when plaintiff
paid atraining course fee and waived hisright to sue).
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argues that the release is part of a contract of adhesion and therefore violates public policy.®
When detemining whether an exculpatory clause violates public policy, the Court must
consder two factors:

(1) whether there was a digparity of barganing power between the parties (in

terms of a compulson to sign a contract containing an unacceptable provison

and the lack of adlity to negotiate eimination of the unacceptable provision)

and (2) the types of services being offered or provided (taking into

congderation whether it isapublic or essentia service).

Schiobohm v. Spa Petite, Inc., 326 N.W.2d 920, 923 (Minn. 1982) (internd citations omitted).

Whyte contends that he was forced to sgn the gpplication and was unable to negotiate
the excluson of the boilerplate release from the agpplication terms. He aso submits that
ABPMR is the only organization in the United States that offers board certification in the
specidty of physcd medicdne and rehdbilitation, and therefore wielded unequa bargaining
power over Whyte. Findly, he mantains that the specidty certification is a sne qua non of
Whyte being able to obtan hospitd medicd daff privileges and is therefore a practica
necessity.

The Court is not persuaded by Whyte's arguments for severa reasons. First, proof that
Whyte had no opportunity to negotiate the terms of an exculpatory agreement is not enough
to show a digparity of bargaining power. Beehner, 636 N.W.2d at 828. Moreover, it is
undisputed that Whyte fully understood the application terms and never even attempted to

negotiate a modification of those terms.  Second, Whyte voluntarily chose to apply for board

® An adhesion contract “is drafted unilaterally by a business enterprise and forced upon
an unwilling and often unknowing public for services that cannot readily be obtained esewhere.
It is a contract generally not bargained for, but which is imposed on the public for necessary
service on a ‘take it or leave it' bass” Schiobohm v. Spa Petite, Inc., 326 N.W.2d 920, 925
(Minn. 1982) (internd citations omitted).
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catification.  He presents no evidence of compulson, exploitation, ultimatums, or deadlines
for acceptance.  Findly and most ggnificantly, Whyte presents no evidence that board
cetification is a practicd necessty for his livdihood.  While certification would likey
enhance Whyte's career, it is not required to practice physcad medicine and rehabilitation.
Indeed, Whyte earned over $600,000 annudly while practicing physcd medidne and
rehabilitation without board certification.

On this point, this case is dgnificantly different than Bunia v. Knight Ridder, 544

N.W.2d 60 (Minn. Ct. App. 1996) and Walton v. Fujita Tourist Enters. Co., 380 N.W.2d 198

(1986), cases on which Whyte relies. In both of those cases, the Minnesota Court of Appedls
reied heavily on the fact that the disparity of barganing power arose because the plantiffs
were forced to agree to the releases in order to sustain their livelihood.

Conversdly, Whyte has faled to show tha certification is a necessary component of
his livdihood. Moreover, the release provison in this case promotes public policy that is
absent from consideration in cases like Bunia and Walton” The exculpatory clause here allows
ABPMR, a private organization that establishes the rules of application and membership, to

ingg that applicants agree to a legd ceasefire. See Sanjuan v. Am. Bd. of Psychiatry &

Neurology. Inc., 40 F.3d 247, 249 (7th Cir. 1994).
Hndly, the Court is persuaded by Sanjuan and severa other decisons that have uphed
rdlease provisons that bar medica professonds from suing a cetifying board because of

actions taken by the board during the certification process. In each instance, the plaintiff had

" Both Bunia and Walton involved personal injury cases grounded in negligence.  Public
policy discourages the enforcement of exculpatory clauses that attempt to insulate from
liability for unexpected bodily harm. Notably, that policy concern is aosent from this case.
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dgned a waver provison smilar to the provison in Whyte's application. Each court granted
summary judgment to the certification board, finding that the waiver provisons were valid and
enforceable. See Sanjuan, 40 F.3d at 249; Badaklaw, 562 N.Y.S.2d at 361-63; Am. Regidry

of Radiologicd Techs v. McCldlan, No. 300CV2577K, 2003 WL 22171702 (N.D. Tex. Mar.

5, 2003).

In this case, the undisputed record shows that the waiver provison was not the result of
a digparity in barganing power and that certification is not necessary for Whyte's livelihood.
Thus, the provison is enforcegble as congstent with public policy. It therefore bars Whyte's
due process, breach of contract, and breach of implied covenant dams However, because a
party cannot contractudly limit its ligdlity for intentiond acts, the waiver provison cannot
preclude Whyte from pursuing his intentional tort clams of defamation and tortious

interference. See Honeywdl, Inc. v. Ruby Tuesday. Inc., 43 F. Supp. 2d 1074, 1080 (D. Minn.

1999) (Doty, J.).
C. Defamation

Whyte dleges that Defendants published defamatory statements to WillisKnighton and
the Louisana Board of Medicd Examings. To edablish a defamation clam, Whyte must
show that Defendants published a fdse daement about Whyte that harmed his reputation.

Minnwest Bank Cent. v. FHlagship Prop., 689 N.W.2d 295, 301 (Minn. Ct. App. 2004).

1. Satements to Willis-Knighton

The dam based on communications with WillissKnighton fails because it is barred by
the datute of limitations A defamation action must be commenced within two years of a

plantiff's discovery of the alegedly defamatory publication. See Minn. Stat. § 541.07. Whyte
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commenced this action in October 2003. The last communication between ABPMR and
WillisKnighton occurred on August 21, 2001. Whyte was aware of the communications on
Augus 28, 2001, when Tarvestad informed him of the discrepancy in score reports.  Thus,
Whyte's dam based on communicaions to WillisKnighton is untimdy and therefore fals
asamatter of law.

2. Statements to the L ouisana Board of Medicd Examiners

Whyte dso dams tha Defendants defamed him by sending a letter to the Louisana
Board of Medicd Examines. Although Whyte concedes that no dtatement in the letter is
defamatory on its face, he contends that the datements imply that Whyte knowingly
misrepresented  his credentids to WillisKnighton.  Minnesota law  recognizes a defamation

dam based on innuendo. See Carter v. Peace Officars Standards & Training Bd., 558 N.wW.2d

267, 273 (Minn. Ct. App. 1997) (“Defamatory statements may include statements that are
aguably true, but made under crcumstances to midead and confuse the listener and place the

target in a fdse and negdive light’); see dso Michadis v. CBS, Inc., 119 F.3d 697, 700 (8th

Cir. 1997) (in determining whether a particular statement is defamatory, the court must review
the statement in the context in which it was presented and consider the innuendos which follow
from the statement). The Court must determine whether an dlegedly defamatory innuendo is

reasonably conveyed by the language used. Schlieman v. Gannett Minn. Broad., Inc., 637

N.W.2d 297, 307-08 (Minn. Ct. App. 2001).
Congruing the letter in a light most favorable to Whyte, the Court finds that one could
conclude that the letter implies that Whyte knowingly submitted a false score report to Willis-

Knighton.  Although Whyte bears the ultimate burden of proving that he did not misrepresent
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his examination score, afactud digoute now exists on that issue.
Neverthdess, the Court finds that the statements to the Louisana Board of Medica

Examiners are protected by qudified privilege. “A qudified privilege is gpplied as a matter of

law, in certan contexts when a candid datement is encouraged.” Minnwest Bank Central, 689
N.W.2d at 301. A qudified privilege applies if a statement is made in good faith, for a proper
reason, and is based on reasonable or probable cause. 1d.

Qudified privilege applies in this context. As a certifying board, ABPMR is obligated
to veify the daus of phyddans daming board certification. Moreover, ABPMR has a
professonal duty to report any misconduct to those with a legitimae interest, including
licenang agencies ABPMR provided the information to the Louisana Board of Medica
Examiners, an agppropriate professona entity, on a proper occason and after ABPMR had
taken reasonable steps to assure the veracity of the information.

Whyte contends that the letter was not based on reasonable cause. “Reasonable grounds
can exig if a person has vdid reasons for believing a statement, even though the statement later

proves to be false” Rudebeck v. Paulson, 612 N.W.2d 450, 454 (Minn. Ct. App. 2000)

(quoting Elsrom v. Indep. Sch. Dist. No. 270, 533 N.W.2d 51, 55 (Minn. Ct. App. 1995)).

When determining whether the statements were supported by reasonable cause, the Court
examines whether ABPMR properly investigated the matter to ascertain the accuracy of the
datements made in the letter. 1d. In this case, ABPMR aufficiently investigated the issue and
provided Whyte two opportunities to explan how the discrepancy occurred.  Moreover,
ABPMR presented both sides of the story to the Louisana Board of Medica Examiners.

Under these circumdances, the Court finds that the statements were privileged as a matter of
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lav. See id. (qudified privilege applies when employer investigated sexud harassment

dlegdions by interviewing plantff and other key witnesses); see dso Bol v. Cole, 561

N.W.2d 143, 149-50 (Minn. 1997) (psychologist had reasonable belief that Statements in a
child abuse report were true based on interview with aleged victim).
Because Defendants are entitted to a qudified privilege, Whyte must prove that they

abused the privilege by acting with actua malice. Minnwest Bank Cent., 689 N.W.2d at 301.

“Mdice cannot be inferred from a digpassonate datement based on reasonable information.”
Id. Rather, Whyte must show that the statement is based on ill will, improper motive, or an
intent to injure hm without cause. 1d. On a summary judgment motion, a clam of malice will
not defeat a qualified privilege in the absence of some facts demondrating the animosty of
the adverse paty. Id. The record is completedly devoid of any evidence demondrating that
transmisson of the letter to the Louisana Board of Examiners was motivated by ill will or
improper maotive. Indeed, the letter farly presents both sdes of the Stuation. Because Whyte
fals to raise a genuine issue of material fact regarding maice, summary judgment is proper.®
D. Tortious I nterference with Prospective Advantage

Whyte dams tha Defendants communications with WillisKnighton and his
subsequent  suspension from seeking board cetification impared Whyte's rddionship  with
WillisKnighton and further limited his legitimate expectancy of economic gan.  Tortious
interference  with busness or contractuad relationships can involve ether present or

prospective relations. United Wild Rice, Inc. v. Nelson, 313 N.W.2d 628, 632 (Minn. 1982).

8 Furthermore, Whyte's dam fals because he has faled to show that the letter to the
Louisana Board of Medicd Examines injured his reputation snce the Board took no action
asaresult of ABPMR'sdisclosure.
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To edablish a tortious interference daim, Whyte must show that he had an actuad or
prospective contractua relationship, that Defendants intentionaly and wrongfully interfered
with the prospective relationship, and that he suffered damages as result of the interference.
Id. at 633.

Whyte¢'s dam fals for two reasons. Fird, Whyte presents no evidence that
Defendants conduct was improper or unjudified under the circumstances. As a cetifying
board, ABPMR must verify the datus of physcians claming board certification.  Indeed,
WillisKnighton solicited ABPMR to provide informaion on Whyt€'s examination Scores.

Thus, ABPMR's disclosures to WillisKnighton were judified. Glass Serv. Co., v. State Farm

Mut. Auto. Ins. Co., 530 N.W.2d 867, 871 (Minn. Ct. App. 1995) (defendant was justified in

infforming insured of policy limits and suggesting dterndive vendors when plaintiff’'s prices

exceeded prevaling competitive price); Lehn v. Kolles, No. A03-1602, 2004 WL 1049201,

a *2-3 (Minn. Ct. App. May 11, 2004) (because defendant had duty to inquire about unclear
terms, plaintiff failed to show improper conduct).

Second, the evidence does not indicate that Defendants conduct was the proximate
cause of Whytes damed damages. Whyte withdrew his application for medica daff
privileges with WillisKnighton before ABPMR made an officid determination relatiing to the
score report  discrepancy. Moreover, Willis Knighton had dready identified severd
discrepancies with Whyte's gpplication.  Consequently, Whyte has faled to present any
evidence suggeding that he would have been granted privileges but for Defendants conduct.
E. Breach of Contract Counterclaim

ABPMR seeks summary judgment on its counterclam aleging breach of contract and
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seeking indemnification for al of the losses incurred as a result of this action.  Contract

principles gpply to the interpretation of an indemnity agreement. Buchwad v. Univ. of Minn.,

573 N.w.2d 723, 726 (Minn. Ct. App. 1998). When construing an unambiguous agreement,
the Court must give the contract language its plain and ordinary meaning. Id.

Whyte dgned and submitted an gpplication that spedificdly required Whyte to
indemnify ABPMR for “any and dl dams losses, costs, expenses, damages, and judgments
(including reasonable attorneys fees)” relaing to his application and board certification
examinaion. This language conveys the clear intent that ABPMR receive indemnification for
dl litigaion costs incurred as a result of gpplication and examination disputes.  All of the
dams dleged in the Complaint arose from ABPMR’s actions relating to Whyte's application
and examindion. Thus, Whyte is required to indemnify ABPMR for costs and expenses
incurred by ABPMR in defending this action, including reasonable attorneys fees.

CONCLUSION

For the foregoing reasons, and upon dl of the files, records, and proceedings herein,
IT ISHEREBY ORDERED that:

1 Defendants Moation for Summary Judgment (Clerk Doc. No. 10) is GRANTED;

and

2. Plantiff's Motion for Partid Summary Judgment (Clerk Doc. No. 13) is

DENIED.
LET JUDGMENT BE ENTERED ACCORDINGLY.
Daed: April _4 , 2005
gPaul A. Magnuson

Paul A. Magnuson
United States Digtrict Court Judge
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