
Appeal: 15-1839      Doc: 70            Filed: 12/13/2016      Pg: 1 of 32

UNPUBLISHED 

UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

No . 15-1839 

CIMENGA M. TSHIBAKA, M. D. , 

Plaintiff - Appell ant , 

v . 

JOHN SERNULKA, individually and in his official capacity as 
CEO of Carroll Hospita l Center , Inc .; CARROLL HOSPITAL 
CENTER, INC . ; JAIME ELLIOTT , indi vidually, 

Defendants - Appel lees , 

and 

BOARD OF DIRECTORS OF CARROLL HOSPITAL CENTER, INC . , 

Defendant . 

Appeal from the United States District Court for the District of 
Maryland, at Baltimore . J . Frederick Motz , Senior District 
Judge . ( 1 : 13-cv-027 60-JFM) 

Argued : September 20 , 2016 Decided : December 13 , 2016 

Before GREGORY , Chief Judge , and KING and AGEE , Circuit Judges . 

Affirmed in part , vacated in part , and remanded by unpublished 
per cur1am oplnlon . 

ARGUED : Conrad W. Varner , VARNER & GOUNDRY , Frederick, 
Maryland, for Appellant . Robi:~ Locke Nagel e , POST & SCHELL, 
P . C . , Philadelphia , Pennsylvania , for Appellees . ON BRIEF: 
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Sheila A. Haren, Elizabeth M. Hein , POST & SCHELL, P . C., 
Philadelphia , Pennsyl vani a , for Appellees . 

Unpublished opinions are not binding precedent in this circuit . 
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PER CURIAM : 

Cimenga M. Tshibaka , a Maryland physician , appeals from the 

district court ' s rulings that dispensed with a civil suit 

concernin g the termination of h i s hospital privileges . 

Tshibaka , who had privileges at Carroll Hospital Center , Inc . 

("CHC" ) I in Westminster , Maryland, was accused of sexual 

harassment by a patient care technician . After CHC terminated 

Tshibaka ' s privile ges , h e ini tiated litigation in state court 

against the patient care technician , CHC, and its CEO . The 

complaint alleged a race discri mination claim under 42 U. S . C . 

§ 1981 , plus various state law claims . The defendants removed 

the matter to the District of Maryland , where the court 

dismissed the patient care technician and awarded summary 

judgment to CHC and its CEO . Tshibaka has appealed, and as 

explained below, we affirm in part , vacate in part , and remand . 

I. 

A. 

1. 

Dr . Tshibaka , who is Afric3.n- American , is a native of the 

Democratic Republic of the Congo and a naturalized citizen of 
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the United States. l 

- Tshibaka thereafter completed a residency 

cardiothoracic surgery at the Un~versity of Illinois . 

In 2005 , Tshibaka s ought to join t h e medical staff a t CHC . 

During t he credentialing process , 

On April 11, 200 6, CHC granted Tshiba ka 

unr estric t ed hospita l p riv i leges . 

Tshibaka' s tenure a t CHC proceeded without incident until 

October 2008, 

1 Because we are assessing a summary judgment award, we 
recount the facts in the light most favorable to Tshibaka . See 
Rossignol v . Voorhaar, 316 F . 3d 51 6 , 523 (4th Cir . 2003) . 
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.... 

On March 15, 2010, Sernulka and Tshibaka executed an Early 

Resolution Agreement . Pursuant thereto, Tshibaka agreed to 

apologize to the nurse , undergo a mental health evaluation, and 

begin treatment . The Early Resolution Agreement also contained 

a l ast chance provision : 

2 Citations herein to " J . A . " refer to the contents of 
the Joint Appendix filed by the parties in this appeal . 
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See J . A. 4 68. By the Early Resolution Agreement, Tshibaka 

waived certain of his rights u:1der CHC' s Medical Staff Bylaws 

(the "M.S. Bylaws") . 

Shortly thereafter , purs~ant to the Early Resolution 

Agreement, CHC hired two exper:s - clinical sexologists Kate 

Thomas and Chris Kraft - to evaluate Tshibaka. The expert 

report concluded that Tshibaka was a safe medical practitioner 

who posed no danger to t he staff or patients at CHC. The report 

found that, although Tshibaka did not have a sexual disorder 1 

his interpersonal skil l s were occasionally deficient. It 

recommended that Tshibaka undergo monthly individual 

psychotherapy sessions. By mutual agreement, those sessions 

were conducted by Thomas . On March 28, 2011, Thomas advised CHC 

that she was discharging Tshibaka as her patient because he had 

completed the recommended therapy . 

On June 24 , 2013 1 defendant Jaime Elliott was working as a 

patient care technician in CHC' s Wound Care Center . Tshibaka 

routinely worked at the Wound Care Center on Monday afternoons 

~nd often inter~cted with Ell iott. 
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his part, Tshibaka maintains that El liott fabricated each of the 

foregoing instances of 

2 . 

On June 25 , 2013 , Elliott lodged an i nterna l sexual 

harassment complaint . CHC ' s Vi ce President of Human Resources, 

Tracey Ellison, and Chie f Compliance Offi ce r, Joyce Romans, 

promptly investigated Elliott ' s compl aint pursuant to the 

hospital's Med i ca l Staff Conduct Policy (the "M . S . Conduct 

Po l i cy" ) . I n their investigation , they intervi ewed Elliott , her 

supervisors , and her co- workers . Romans and Ellison shared the 

evidence with CEO Sernulka , who found Elliott ' s complaint to be 

credible . Sernulka thus conc luded t hat Tshibaka had vio l ated 

the last chance provision of :he Early Resol ution Agreement . 

Later that day, Sernulka decided to te rminate Tshibaka ' s 

hospital privileges at CHC . To that end, he issued a 
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Determination of Probable Cause , which precipitated two 

interrelated processes : (1) a summary suspension process; and 

(2) a merits hearing . 3 

a . 

Pursuant to the M. S . Byl aws , a summary suspension of a CHC 

staff member is warranted when ~the conduct or condition of the 

Member presents an immediate threat of danger to any patient, 

other practitioner, Hospital personnel or visitor . " See M. S . 

Byl aws § 10 . 2 .1. 2 . 4 Conduct meriting a summary suspension 

i ncludes sexual harassment , which is defined in the M. S. Bylaws 

as " [u]nwelcome sexual advances , requests for sexual favors , and 

other verbal or physica l conduct of a sexual nature" when 

"[s]uch conduct has the purpose or effect of unreasonably 

interfering with an individual ' s work performance or creating an 

intimidating , hos t ile or offensive work environment . " Id . 

§§ 1 0 . 3 . 1 , 10 . 3 . 1 . 3 . The summary suspension process begins when 

t he CEO determines , in relevant part, that there is probable 

4 

Fourth 
Our citations to the M. S . Bylaws 
Revision thereof , effective June 
used by CHC during Tshibaka ' s 

See J . A. 86 - 136 . 
version 
hearing . 

8 

refer to the 
2013 , which 

suspension a nd 

Thirty­
is the 
merits 



Appeal: 15-1839      Doc: 70            Filed: 12/13/2016      Pg: 9 of 32

cause to believe that sexual harassment occurred . Id . 

§ 10 . 3 . 2 . 1. 

First , the CEO is empowered to impose a summary suspension . 

See M. S . Bylaws § 10 . 3 . 2 . 1 .1. If a summary suspension is 

imposed, CHC' s Medical Executive Committee (the "MEC") is 

obliged to review the suspension within four days and recommend 

that it be continued, modified, or terminated . Id . § 10 . 2 . 3 . 1. 

The MEC notifie s the suspended physician of its decision and his 

right to review by the Board of Directors (the " Board" ) . Id . 

§ 10 . 2 . 3 . 2 .1. Finally, t he suspended phys i cian may submit a 

written request for Board review within seven business days of 

notification . Id . § 10 . 2 . 3 . 2 . 2 . If requested, the Board 

reviews the MEC ' s decision and decides whether it is justified. 

Id . § 10 . 2 . 3 . 5 . 

In this situation, CEO Sernulka issued the Determination of 

Probable Cause on June 25 , 2013 , relating therein that Tshibaka 

had sexually harassed Elliott and violated the Early Resolution 

Agreement. Sernulka also decided to summarily suspend Tshibaka 

and promptl y advised h im o f that decision . According to 

Tshibaka , Sernulka stated that he was " not interested" in 

hearing Tshibaka ' s side of the story and warned Tshibaka to get 

a good attorney because he would never practice medicine again . 

See J . A. 672. 
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On June 26 , Sernulka notified the Medical Staff President 

(the "M . S . President" ) of Tshibaka ' s summary suspension . 

Sernulka advised Tshibaka thct the MEC would review his 

suspension within four days and that he would be promptly 

informed of the MEC ' s decision . On June 2 7 , the MEC voted to 

continue Tshibaka ' s summary suspension . Sernulka notified 

Tshibaka the following day of the MEC ' s decision and his right 

to appeal to the Board . ~ Tshibaka reque ste d Board r e view, and on 

July 2 , the Board voted to continue his summary suspension . 

b . 

Simultaneous with the summary suspension process , CEO 

Sernulka also pursued the second process -- a merits hearing --

seeking to terminate Tshibaka ' s hospital privileges . To obtain 

a merits hearing , the CEO of CHC issues a probable cause 

determination and provides written notice to the accused 

physician, the M. S . President , and the Board . See M. S . Bylaws 

§ 10 . 3 . 2 . Within three days 8f receiving the CEO' s written 

notice , the M. S . President must appoint a three-member hearing 

panel , designate a panelist as chairman, schedule the hear ing , 

and notify the accused physician of the hearing date . Id . 

§ 10 . 3 . 3 . 

5 Sernulka was carrying a weapon when he hand- delivered the 
MEC ' s decision to Tshibaka , who said that Sernulka exposed the 
weapon in an effort to intimidate . 

10 



Appeal: 15-1839      Doc: 70            Filed: 12/13/2016      Pg: 11 of 32

After conducting the merits hearing, the hearing panel 

issues a written decision , which includes findings of fact and 

recommendations with respect to disposition of the complaint and 

disciplinary action . See M. S . Bylaws § 10 . 3 . 1 . During the 

evi dentiary portion of t he merits heari ng , the panel cannot 

consider any prior-adjudicated incidents of sexual harassment . 

Id . § 10 . 3 . 4. The panel is entitled to consider such incidents , 

howe ve r , in de t ermin ing the appropriate disciplinary action . 

Id . Following issuance of its written decision, the hearing 

panel provides the a ccused physician , the M. S . President , the 

CEO , and the Board with the decision and the record . Id . 

Either party is entitled to pursue an appeal to the Board 

within five days . See M. S . Bylaws § 10 . 3 . 5 . The Board hears 

oral argument within seven days -- ensuring that each party has 

five days ' advance notice -- and accepts wr itten arguments e i ther 

before o r at oral argument . Id . The parties ' contentions on 

appeal must be based on the record made at the merits hearing 

and on the hearing panel ' s decision and recommendation . Id . 

Mor eover , the Board cannot accept or consi der any evidence that 

was not before the hearing panel . Id. Within five days of oral 

argument , the Board issues its fi nal written decision on the 

merits . Id . 

On June 26 , 2013 , Sernulka notified the M. S . President that 

Tshibaka was entitled to a merits hearing and asked him to 

11 
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appoint a hearing panel . On Ju~e 27 , Sernulka advised Tshibaka 

that he was seeking termination of TshibaY::a ' s hospital 

privileges . Sernulka informed Tshibaka of his rights under the 

M. S . Bylaws, and Tshibaka reque<:ted a mer i ts hearing . On June 

28 , the M. S . President advised Tshibaka that he had appointed 

the hearing panel , and that the hearing would be held on July 9 . 

The panel de l egated its respons~bility for objections and other 

"lawyerly interactions" to the Medical Staff Attorney , Gertrude 

Bartel . 

Pursuant to M. S . Bylaws § 10.3.4, the hearing panel decided 

to bifurcate its proceedings to conside r the allegations of 

sexual h arassment separately from the 1ssue of disciplinary 

action . On July 9, the panel heard and evaluated the evidence 

concerning Elliott 's accusations of sexual harassment ; as per 

the Bylaws, it excluded all evidence of prior sexual harassment 

al l egations against Tshibaka. The panel concluded that CHC had 

proven by a preponderance there~£ that Tshibaka had engaged in 

sexual harassment On the other 

hand, the pane l rul ed that CHC had not proven the incident 

involving the allegation that Tshibaka 

12 
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J . A. 23 0 . 

Six days lat er, o n July 1 5, t he hearing panel reconvened to 

dec i de the appropri a t e d i s cip linar y a c t i on. The panel again 

excluded from consideration all prlor sexual harassment 

al l egations against Tshibaka, ruling that t hey did not 

constitute prior-adjudicated in:::idents under the M.S. Bylaws. 

The panel concluded that a termination of Tshibaka' s hospital 

pri vileges was neither mandat ed by the Early Resolution 

Agreement nor warranted. Instead, the panel agreed that 

Tshibaka should be suspended until a psychi atrist determined 

whether he was fit for duty. Beth Ts hibaka and CHC appealed the 

panel's decision . 

On July 26 , t he Board concucted an oral argument session . 

Both CHC and Tshibaka had made vrit t en pre - argument submissions . 

CHC urged the Board to determine that Tshibaka had sexually 

harassed Elliott twice on June 24 , and to terminate his hospital 

pri vileges . For his part , Tshibaka contended that CHC had 

conducted a biased investigat~on , that the hearing panel ' s 

conclusions were il l ogical and contradictory, and that Sernulka 

and Bartel had violated h i s due process rights . 

requested an immediate re i nstatenent . 

13 
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After concluding the ora_ argument session, the Board 

de l iberated and decided that Tshibaka had twice engaged 1n 

sexual harassment, 

The Board found Elliott to be 

credible and declined to find Tshibaka credible . The Board thus 

terminated Tshibaka's privileges to practice medicine at CHC . 

B. 

On August 9 , 2013 , Tshibaka filed this action against CHC, 

Sernulka, and Elliott in the Circui t Court for Baltimore City, 

Maryland . His state l aw claims included breach of contract, 

defamation, t ortious interference with prospective advantage, 

and false light invasion of priva cy . He also made a claim of 

race discrimination under 42 l.S.C . § 1981 . 6 The defendants 

removed the matter to the Distr~ct of Maryland on September 19, 

20 13. The district court possessed federal question 

jurisdiction over Tshibaka ' s § 1981 claim and supplemental 

jurisdict ion with respect to his s t ate law claims . See 28 

u. s .c . § § 1331 , 1367(a) . 

Ts hibaka fil ed an amended compl a i nt l n fede r a l court on 

Oct ober 1, 2013, which Elliott promptl y moved t o dismiss fo r 

fa i l ure t o s t ate a claim. On November 1 4, 2013, the d ist ric t 

6 Tshibaka initial l y 
as part of h i s § 1981 
theory . 

alleged national origin discrimination 
claim, but has s i nce abandoned that 
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court dismissed the complaint as to Elliott , concluding that , as 

a nonsupervisory co- worker who was not involved in the decision 

to terminate Tshibaka ' s hospital privileges, Elliott cannot be 

liable under § 1981 . See Tshibaka v . Sernulka , No . 1 : 13- cv-

02670 (D . Md . Nov . 1 4 , 2013) , ECF No . 20-21 . The court also 

ruled that Elliott is entitled to immunity under Maryland law 

with respect to the only state law claim --- defamation --- lodged 

against her . 

More than a year later , following the completion of 

discovery , CHC and Sernulka (together , '' the CHC defendants") 

moved for summary judgment , and Tshibaka filed his own summary 

judgment motion . On June 30 , 2015 , the district court denied 

Tshibaka ' s request for summary judgment and awarded summary 

judgment to the CHC defendants . See Tshibaka v. Sernulka, No . 

1 : 13- cv- 02760 ( D . Md . June 30 , 2015) , ECF No . 89- 90 . The court 

ruled that the § 1981 claim failed because Tshibaka had not made 

a prima facie showing that the CHC defendants terminated his 

hospital pri vileges on the basis of racial animus . The court 

also determined that the state law contract and tort claims 

failed because the CHC defendants are enti tled to i mmunity under 

federal law , i . e . , the Health Care Quality Improvement Act 

("HCQIA" ), see 42 U. S . C . § 11111 (a) . Tshibaka has timely noted 

this appeal , and we possess jurisdiction pursuant to 28 u.s .c . 

§ 1291. 

15 
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II. 

We review de novo a district court's award of summary 

judgment , viewing the facts in the light most favorable to the 

nonmoving party . See Boyer- Liberto v . Fontainbleau Corp ., 786 

F . 3d 264 , 276 (4th Cir . 2015) (en bane) . Summary judgment is 

inappropriate unless the movant shows that there is no genuine 

dispute as to any material fact and that the movant is entitled 

to judgme nt as a matter of law . See Fed . R. Civ . P . 56(a) . 

We also review de novo a district court's dismissal of a 

complaint , accepting as true all factual allegations therein and 

drawing all reasonable inferences in favor of the non- moving 

party . See Franks v . Ross , 313 F . 3d 184 , 192 (4th Cir . 2002) . 

In order to survive a Rule 12(b) (6) motion to dismiss , a 

complaint must allege sufficient facts to state a facially 

plausible claim . See Fed . R. Cl.V . P . 12 (b) (6) ; E . I. du Pont de 

Nemours & Co . v . Kolon Indus ., Inc ., 637 F . 3d 435, 440 (4th Cir . 

2011) (citing Bell Atl. Corp . v . Twombly, 550 U. S . 544 , 570 

(2007)) . 

III. 

On appeal , Tshibaka contends that the district court erred 

in awarding summary judgment to the CHC defendants on his claim 

under 42 U. S . C. § 1981 , and in dismissing that claim as to 

Elliott . He also maintains that the court erroneously 

16 
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determined that HCQIA immunity bars liability of the CHC 

defendants on his state law claims , and that the court further 

erred in ruling that state law immunity bars Elliott ' s liability 

on his defamation claim . 

A. 

We first assess Tshibaka ' s § 1981 claim against the CHC 

defendants and Elliott. Section 1981 prohibits racial 

discrimination in public and private contracts . See Guessous v . 

Fairview Prop . Inv . , LLC , 828 F . 3d 208 , 225 n . 6 (4th Cir . 2016) 

(citing Runyon v . McCrary, 427 U. S . 1 60 , 168-69 (1976) ). The 

statute provides, in pertinent part , that 

[a] 11 persons within the jurisdiction of the United 
States shall have the same right in every State and 
Territory to make and enforce contracts as is 
enjoyed by white citizens . 

42 U. S . C . § 1981 (a) . The ter:n "make and enforce contracts" 

includes "the making , performance , modification , and termination 

of contracts , and the enjoyment of all benefits , privileges , 

terms , and conditions of the contractual relationship ." Id . 

§ 1981 (b ) . 

1. 

Tshibaka maintains that the district court erred in 

awarding summary judgment to the CHC defendants on his § 1981 

claim for failure to establish a prima facie case , as required 

under the framework set forth bv the Supreme Court in McDonnell 

17 



Appeal: 15-1839      Doc: 70            Filed: 12/13/2016      Pg: 18 of 32

Douglas Corp . v . Green , 411 U. S . 792 , 802 (1973) . According to 

Tshibaka , he proved not only a prima facie case of race 

discrimination against the CHC defendants , but also that their 

explanati on fo r terminating his hospital privileges is a mere 

pretext . On the other hand, the CHC defendants contend that 

Tshibaka failed to forecast sufficient evidence to prevail at 

any stage of the McDonnell Douglas analysis . Our review of the 

r e cord convinces us that Tshibaka failed to make the ne cessary 

prima facie showing . 

a . 

It is settled that the McDonnell Douglas framework applies 

to a § 1981 claim. See Guessous , 828 F . 3d at 216 . An employee 

is entitled to prove discrimination under McDonnell Douglas ' s 

framework by establishing a prima facie case and demonstrating 

that the empl oyer ' s proffered nondi scriminatory reason for 

taking an adver se employment action is pretextual . See Holland 

v . Wash . Homes , Inc ., 487 F . 3d 208 , 214 (4th Cir . 2007) . 

In the employee discipline context , a prima facie case 

consists of the following factors : 

(1) The employee is a member of the protected class ; 

(2) The employer took an adverse employment action 
against the employee ; and 

(3) The employee engaged in prohibited conduct 
simi l ar to that of a Ferson outside t he protected 
c lass and was subject to more severe disciplinary 

18 
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measures than those enforced against the other 
person . 

See , e . g . , Moore v . City of Charlotte , N. C . , 754 F . 2d 1100 , 

1105-06 (4th Cir . 1985) (applying McDonnell Douglas to Title VII 

discriminatory discipline claim) ; see also Gairola v . Va . Dep' t 

of Gen . Servs ., 753 F . 2d 1281 , 1285 (4th Cir . 1985) (recognizing 

that elements of prima facie Title VII claim and prima facie 

§ 1981 claim are identical) . 

If the employee makes a prima facie showing , the burden 

shifts to the employer to articulate a legitimate , 

nondiscriminatory reason for the adverse employment action. See 

Holland, 4 87 F . 3d at 214 . The employer ' s burden is one of 

production , not persuasion . I d . After the employer presents a 

legitimate , nondiscriminatory reason for the adverse employment 

action , the burden shifts to the employee to prove , by a 

preponderance of the evidence , that the employer ' s proffered 

reason for the action is merely a pretext for discrimination . 

Id . The employee can establish pretext by " showing that the 

employer' s proffer ed e xplanation is unworthy of credence . " Id. 

(quoting Tex . Dep' t of Cmty . Affairs v . Burdine , 450 U. S . 248 , 

256 (1981)) . 

b . 

The CHC defendants do not dispute that Tshibaka satisfies 

the first two prongs of the pr1ma facie test . As an African-

19 
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American , he is within t he class protected by § 1981 . See 

Holland, 487 F . 3d at 210 , 214 . CHC terminated his hospital 

privileges , which certainly qualifies as an adverse employment 

action . See Moore , 751 F . 2d at 1105-06 . 7 It is on the f i nal 

prong of the appl icabl e inqui~y that Tshibaka falters . He 

asserts that CHC had already permitted similarly situated 

Caucasian physicians to remain :m the medical staff after they 

engaged in similar -- or worse -- conduct than Tshibaka allegedly 

perpetrated . The Caucas i an phys i cians Tsh ibaka p r esents as 

cornparator:s , however: , are not silnilarly situated for purposes of 

§ 1981 , thereby dooming h is claim . 

It is axiomatic that " [t]he similarity between comparators 

and the seriousness of their respective offenses must be clearly 

established in order to be meaningful ." Lightner v . City of 

Wilmington , N. C., 545 F . 3d 260 , 265 (4th Cir . 2008) . That 

showing normally includes evidence " that the two employees dealt 

with the same supervisor, were subject to the same standards , 

7 The parties quibble somewhat over whether Tshibaka was 
qualified for his position at CHC, which would be a factor under 
the traditional p r ima facie test . See Holland, 487 F . 3d at 214 
(relating that , under traditior.al prima facie test , plaintiff 
must show : (1 ) membership in protected class ; (2 ) satisfactory 
job performance; (3) adverse employment action ; and (4) 
different treatment from similarly situated indi victuals outside 
of protected class) . Here , however , we need not decide whether 
Tshibaka was qualified for his position . See Moore , 754 F . 2d at 
1005- 06 . 

20 
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and had engaged in similar condJct without such differentiating 

or mitigat ing circumstances that would distinguish their conduct 

or the employer ' s treatment of them . " Radue v . Kimberly-Clark 

Corp . , 219 F . 3d 612, 617-18 (7th Cir . 2000) (quoting Mitchell v . 

Toledo Hosp ., 964 F . 2d 577 , 583 (6th Cir . 1992)) , overruled on 

other grounds by Ortiz v . Werner Enters . , No . 15-2574 , slip op . 

at 5 (7th Cir . Aug . 19 , 2016) . As we have recognized , " [t ] he 

most important variables in the disciplinary context , and the 

most likely sources of different but nondiscriminatory 

treatment, are t he nature of t he offenses committed and the 

nature of the punishments imposed . " Moore, 754 F . 2d at 1105 . 

Three of the comparator physicians identified by Tshibaka 

and had allegedly 

sexually harassed female employees of CHC . Senior Vice 

President and Chief Medical o:ficer Smothers met with those 

physicians and warned them to refrain from further harassment, 

much as Smothers had admonished Tshibaka after the first 

complaint at CHC surfaced against him in 2008. Unlike Tshibaka, 

those physicians heeded Smothers's warnings ; CHC is unaware of 

any subsequent allegations of sexual harassment against them . 

In other words, CHC did not treat thos e physicians more 

leniently than Tshibaka because they did not engage in any 

misconduct after receiving the first warnings . See Radue , 219 

F . 3d at 617-18 (observi ng that appropriate comparator must 

21 
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engage in similar conduct without differentiat ing or mitigating 

factors that would distinguish employer ' s treatment ). 

A fourth physician , allegedly 

prior to working a t CHC . 

Because 11111111 alleged misconduc t occurred before his tenure at 

CHC and 

Physicians , 

c omparat or . 

had been investigated by the Maryla nd Board of 

rather than CHC - is an inappropriate 

see Radue , 219 F . 3d a t 6 1 7 - 18 (not ing t hat proper 

comparator deals with same supervisor, is subject to s ame 

standards as plaint iff , and engages in similar conduct) . 

Of the physicians mentioned by Tshibaka, is the 

best argument for a true comparator . 1111111, a caucasian 

physician , had allegedly sexually harassed 

while he was employed by Carroll Hospital Group 

(" CHG"), a s ubsidiary of CHC. 

CHG 

and - made a letter of dis ciplinary action 1n January 2012, 

whi ch cont ained provisions similar to those in Tshibaka ' s Early 

Re solution Agreeme nt . To r esolve the allegations , 1111111 
agreed , by the l e tte r , to c ease and de sist f r om all activitie s 

that could be construed as sex1.:al harassment , undergo a mental 

health evaluation , attend treatment sessions , and abide by a 

last chance agreement simi lar to Tshibaka's . 

22 
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After CHG and - executed the letter of disciplinary 

action, a patient reported that - had made her feel 

uncomfortable . When the patient was interviewed, however , she 

spoke highly of - and failed to confirm the complaint . CHG 

therefore decided that the complaint was not credible and took 

no disciplinary action . CHG later declined to r e new 

employment contract , but unlike Tshibaka , he yet has full 

hospital privileges at CHC . 

A significant difference pr-ecludes us from deeming -

to be an appropriate comparator : - was not treated more 

leniently than Tshibaka . Each entered into an agreement with a 

last chance provision, and each was subject to a psychological 

evaluation and counseling. Although a subsequent complaint 

al l eged that the 

complaint was unsubstantiated . CHG therefore concluded that 

111111 had not contravened h i s last chance agreement . Elliott's 

complaint against Tshibaka , on the other hand, was substantiated 

t hrough several layers of review . Tshibaka has thus failed to 

show that - 1 s an appropriate comparator because 

"di fferentiating circumstances" distinguish their conduct and 

t heir employers ' treatment of t hem. See Radue , 219 F.3d at 618. 

I n these circumstances, tiere is no genuine dispute of 

material fact concerning the prima facie test . Because Tshibaka 

has failed to forecast sufficient evidence to make a prima facie 
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showing , we are satisfied to affirm the summary judgment award 

to the CHC defendants on the § 1981 claim . 

2 . 

Next , Tshibaka contends that the distri ct court erred in 

dismissing his § 1981 claim as to El liott on the ground that she 

was a mere nonsupervi sory co- worker who was not involved in the 

decision to terminate Tshibaka ' s hospital privileges . As we 

have r e cognize d , the r e may be circumstances whe re § 1981 

liability could be imposed on individuals . See , e . g . , Tillman 

v. Wheaton-Haven Recreation Ass ' n , 517 F . 2d 1141 (4th Cir . 

1975) . We have not decided, however, whether a nonsupervisory 

co- worker can be liable under § 1981 . 

To revive his § 1981 claim against Elliott , Tshibaka relies 

on Smith v . Bray, where the Seventh Circuit concluded that a 

subordinate employee with an unlawful motive may be individually 

liable under § 1981 for intent1onally causing the employer to 

take an adverse employment action against the subordinate ' s 

fellow employee . See 681 F . 3d 888 , 896 - 99 (7th Cir . 2012) , 

overruled on other grounds by Ortiz v . We r ner Enters . , Inc . , No . 

15- 2574 , slip op . at 4 (7th C1r. Aug . 19 , 2016) . The Smith 

court explained that such individual liability flows from the 

"eat ' s paw" theory of employer liability, under which the 

employer can be liable " when 3 biased subordinate who lacks 

decision-making power uses the formal decision-maker as a dupe 
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in a deliberate scheme to trigger a discriminatory employment 

action . " Id . at 897 n . 3 (internal quotation marks omitted) . 

Tshibaka has alleged in his amended complaint that Elliott 

"intentionally sought to revoke [his] hospital privileges on the 

grounds of r ace ," and that the :He def endants ' proffered reason 

for terminating his p rivileges was based on Elliott 's false 

allegations of sexual harassme~t. See Am . Compl . ~~ 65- 66 . 

Arguably the n , the ope rati ve complaint alleges under Smith a 

colorable t heory of Elliott ' s § 1981 liability, as well as the 

" eat ' s paw" theory of the CHC defendants ' liability . 

We will not decide here whether to adopt the reasoning of 

Smith , however , because Tshibaka has foreclosed imposing § 1981 

liability on Elliott by admitting - u nder oath t hat he did 

not believe Elliott made her internal sexual harassment 

complaint on the basis of race . Speci fically , Tsh ibaka was 

asked during discovery , "So you don ' t believe that [Ell i ott ] 

herself was racially motivated in making her allegations ; is 

that right?" See J . A . 726 . Tshibaka responded , "That ' s 

correct ." I d . Consist e nt with that testimony , Tshibaka fai led 

to pursue the " cat ' s paw" theor y against the CHC defendants , 

instead maintaining only that they had acted out of their own 

racial animus . In these circumstances , we are constrained to 

affirm the district court ' s judgment in favor of Elliott on the 

§ 1981 claim . See MM v . Sch . Dist . of Greenville Cty ., 303 F . 3d 
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523 , 536 (4th Cir . 2002) (recognizing our authority " to affirm 

[a] judgment on alternate grounds , if such grounds are apparent 

from the record") ; see also Boston Prop . Exch . Trans fer Co . v . 

Iantosca, 720 F . 3d 1 , 12 (1st Cir . 2013) (affi rming the 

dismissal of claims that "would inevitably have fai l ed at the 

summary judgment stage") . 

B. 

1. 

We turn to Tshibaka ' s state law contract and tort claims . 

The district court awarded summary judgmen t to the CHC 

defendants on the tort claims after determining that those 

defendants are entitled to HCQIA immunity . The court separately 

analyzed the merits of the breach of contract claim before 

awarding summary j udgment to the CHC defendants on that claim as 

well . Because HCQIA immunity encompasses breach of contract 

claims , however , a separate anal ysi s of the contract claim was 

unnecessary . That is , if the CHC defendants are entitled to 

HCQIA immunity on the tort claims , they also get such immunity 

on the contract claim . See , e . g ., Wahi v . Charleston Area Med . 

C t r . , Inc . , 56 2 F . 3d 59 9 , 61 0- 14 ( 4th C i r . 2 0 0 9 ) (affirming 

dismissal of contract and tort c l aims pursuant to HCQIA) . 8 

8 Notably, HCQIA does not provi de immunity to defendants in 
civil rights lawsuits , inc luding those under 42 U. S . C . § 1981 . 
See 42 U. S . C . § 11111 (a) (1) . 
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Congress enacted HCQIA in 1986, seeking to encourage good 

faith professional review activities , and thereby reduce medical 

malpractice and enhance the quality of medical care . See 42 

u. s .c . § 11 101. HCQI A immunizes the professional revi ew actions 

of profess i onal review bodi es from civil damages . Id . 

§ 11111 (a) . A "professional review action" is defined, in 

relevant part , as 

an action or r e commendation of a profe ssional review 
body which is taken or made in the conduct of 
professional review acti vi :.y, which is based on the 
competence or professional conduct of an individual 
physician (wh ich conduct affects or could adversely 
affect the health or welfare of a patient or patients) 
and which affects (or may affect) adversely the 
clinical privileges , or membership in a professional 
society, of the physician . 

Id . § 1 1151 (9) . " Professional r evi ew activiti es" are the 

activities of a health care entity seeking to determine " whether 

[an individual] physician may have clinical privileges with 

respect to, or membership i n , the entity . " Id . § 11151 (10) . A 

professional review body is a health care entity - along with 

the governing body or any committee of a health care entity -

that conducts professional review activities . Id . § 11151(11) . 

To obtain HCQIA immuni:.y, a health care entity' s 

professional review action must fall within the breadth of the 

statute, in that the action was taken or made : 

( 1) in the reasonable belief that the action was in 
furtherance of quality health care , 
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(2) after a reasonable effort to obtain the facts of 
the matter , 

(3) after adequate notice and hearing procedures 
[were] afforded to the physician involved or 
after such procedures as [were] fair to the 
p h ysi cian under t h e ci r cumstances , and 

(4 ) in the reasonabl e belief that the action was 
warranted by the facts known after such 
reasonable effort to obtain facts and after 
meeting the requirement of [sub]paragraph (3) . 

42 U. S . C . § 11112(a) (1 )- (4) . Notably, t he requirements of 

subparagraph (a) (3) are couched in the disjunctive . That is , a 

health care entity can obtain HCQIA immunity by acting either 

"after adequate notice and hearing procedures [were] afforded to 

the physician" or , in the alternative , " a f ter such procedures as 

[were] fair to the physician under the circumstances . " Id . 

§ 11112(a) (3) . Moreover , we have recognized that HCQIA provides 

a safe harbor for professional review actions that is "but one 

way a health care entity can comply with the requirements of 

[subparagraph] (a) (3) . " See Wahi , 562 F. 3d at 607 - 08 

(discussing safe harbor provisions of § 11112 (b)) . HCQIA does 

not preclude a hospital from suspending or restricting a 

physician ' s clinical privileges "subject to subsequent notice 

and hearing or other adequate procedures ," if a failure to take 

such an action "may result 1n an immediate danger to the health 

of any i ndividual. " See 42 U.S. C. § 11112 (c) (2) . 

Importantly, a professional review action presumpti vely 

qualifies for HCQIA immunity "unless the presumption is rebutted 

28 



Appeal: 15-1839      Doc: 70            Filed: 12/13/2016      Pg: 29 of 32

by a preponderance of the evidence .u See 4 2 U. S . C . § 11112 (a) . 

Immunity applies unless viewing the totality of the 

circumstances in an objectively reasonable manner the 

aggrieved physician rebuls Lhe p r esumplion LhaL Lhe p r ofess i onal 

review action satisfied HCQIA . See Wahi , 562 F. 3d at 610 . 

the summary judgment stage , a court must assess 

whether a reasonable jury, viewing all facts in a 
ligh t most favorable to [the physician] , cou ld 
conclude that he had shown , by a preponderance of the 
evidence , that [the professional review body' s] 
actions fell outside the scope of [the requirements 
specified in § 11112 (a) (1 )-(4)] . 

At 

Id . at 607 (quoting Gabaldoni v . Wash . Cty . Hosp . Ass ' n , 250 

F . 3d 255 , 260 (4th Cir . 200 1 )) . 

Here , the parties agree that the hearing panel and the 

Board both qualify as professional review bodies and that the 

terminati on of Tshibaka ' s hospital privileges was a p r ofess i onal 

review action . Tshibaka contends , however , that the CHC 

defendants failed to sati sfy HCQIA in multiple ways : 

(1) CEO Sernulka failed to properly investigate 
Elliott' s sexual harassment complaint and 
determine whether Tshibaka constituted an 
immediate threat of danger before suspending him; 

(2) Sernul ka refused to listen to Tshibaka' s side of 
the story; 

(3) Sernulka improperly prohibited Tshibaka from 
appearing before the MEC to defend himself in the 
summary suspension proceeding; 

( 4) Sernulka 
clinical 

deliberately 
sexologists 
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instead presented to the MEC only Elliott ' s 
statements and the Early Resolution Agreement ; 

(5) Medical Staff Attorney Bartel improperly presided 
over and bifurcated the merits hearing, and her 
actions prevented Tshibaka from presenting 
pertinent facts and a r gument concerning 
Sernulka ' s conduct ; 

(6) Bartel i mproperly introduced into evidence the 
last chance provision of the Early Resoluti on 
Agreement but excluded t he clinical sexologists' 
report ; 

(7) The CHC defendants failed to give Tshibaka a fair 
hearing before the Board; and 

(8) The Board erroneously decided that Elliott was 
credible as to both incidents , although it did 
not observe or hear her testimony . 

Having carefully and fu l ly assessed the record and the 

written submissions of the parties to this appeal , together with 

the argument of counsel , we discern no error in the district 

court ' s application of HCQIA immunity . We are therefore content 

to adopt t he court ' s reasoning in that regard and affirm the 

judgment in favor of the CHC defendants on t he state law 

contract and tort claims . 

2 . 

Finally, Tshibaka alleged one additional state law claim --

the defamation claim against Elliott -- which the district court 

dismissed by ruling that Elliott is entitled to immunity under 

Maryland law . Specifically, the court concluded that Elliott is 

entitled to the absolute immunity that Maryland common law 

utilizes to protect witnesses in judicial or quasi- judicial 
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proceedings . See Gersh v . Ambrose , 434 A. 2d 54 7 , 550-52 (Md . 

1981) . Our assessment of that question leads us to be somewhat 

hesitant . 

First, we are u nable to identify any decision of a Maryland 

appellate court that has extended absolute immunity to a witness 

in a non- governmental administr~tive proceeding, such as a peer 

review process at a health care facility . Second, Maryland has 

e nacted certain statutory provisions that grant a qualified or 

conditional privilege for those involved in the medical review 

process . See Md. Code , Health Occ . § 1-401 (a) (3) and (4) ; Md . 

Code , Cts . & Jud . Proc . § 5- 637 (b) . We can only speculate on 

whether Maryland intended for that statutory privilege to 

abrogate common law absolute immunity - which may or may not 

apply to Elliott - or whether the statutory privilege was meant 

to complement common law immunitv . 

Put succinctly , the district court did not evaluate the 

applicability of the statutory privilege to Tshibaka ' s 

defamation claim against Elliott . It is therefore appropriate 

for that court to fi r st assess the statutory privilege and its 

potential interplay with common law immunity . We will thus 
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vacate the dismissal of Tshibaka ' s defamation clai m and remand 

for further proceedings thereon . 9 

IV . 

Pursuant t o the foregoing , we a f f irm the judgment against 

Tshibaka on his 42 U. S . C . § 1981 claim, as well as on his 

contract and tort claims against the CHC defendants . We vacate 

the d ismissa l of the defamation claim against Elliott , howe ver , 

and remand for such other and further proceedings as may be 

appropriate . 

AFFIRMED IN PART, 
VACATED IN PART, 

AND REMANDED 

9 Further proceedings in t he district court might include 
certification to the Court of Appeals of Maryland, see Md . Code , 
Cts . & Jud . Proc . § 12 - 603 , or remand to the state trial court , 
see 28 U. S . C. § 1367; Hinson v . Norwest Fin . S . C . , Inc ., 239 
F . 3d 611 , 616 (4th Cir . 2001) . 
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